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€X)RBI6KNI)A ET 1U>D£NDA. 

Paob 11« unb 22» for **40V* read "iOl." 

" tS, •« 87, for "184S»* rend "1849." 

** 118, •• 18, for "fonser Answer," read *' antioer,'* 
9 « 1S5^ add at a Note, a referenoe to '* J)ania$ t. Patttrton, 8 Corn^, 41." 

•* 201, line 15^ for *<plainti£^" read ** de/endani." 

« tl% ** 2, for " 184»." read " 1861." 

" 2S8k " h for "Bonner," read ^^Bwmwu.* 

** 285, to Note add see Index '* Double OotU,** both pluoes. 

** 286, lait line, lor ** 107," read "807." 

« 816, line 6» for "in," read ^'onT 

" 867. " 18, for "revired," read "twteitwt" 
Tlie worda " reemU amendmefU*,* whererer ooourring; must be understood to 
refer to the amendments to the Code of 1861. 
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OF DECISIONS UPON THE 



CODE OF PROCEDURE. 



(NEW SERIES.) 



SUPEEME COURT. 
Special Term. — JVew Yorky F^)Tuary^ 1851. 

Fabmeb^s Loan and Tbubt Co. v. Hunt. 
Pleading. — Cross-action. 

Where B. after setting up new matter in answer to an action by A. ; brought a cross- 
action against A., founded on the same matter as his answer, and A. moved in the 
first action, that B. should elect either to abandon his answer or his cross- 
action ; 

HtXdf That the motion should have been made in the cross-action. 

Semble : That the motion should have been for a reference to inquire whether the 
cross-action was for the same cause as the matter set up by the answer in the first 
suit ; and if the report should be in the afiirmative, that the defendants in the cross- 
suit would be entitled to an order diwniwiing such suit. 



The plainti£b in the above action commenced a suit against 
the defendant on 30th May, 1849, to recover the balance due 
them of the purchase money for lands sold by them to the 
defendant, the defendant being in possession of the lands nnder 
the written contract of sale. The place of trial is laid by the 

1 
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plaintiffs in the county of New York. The defendant, in his 
answer, set up various breaches of their agreement by the plain- 
tiff, by which he has suffered damages which he claims to 
recoup in this action, especially that they have not, as they 
agreed to, caused a street, named Stanley street, to be continued 
from the village of Mount Morris to the land sold him by 
them. The plaintiffs, in their reply, take issue upon these alle- 
gations of the defendant. 

In April, 1850, Hunt, the defendant in this action, commenced 
a cross-action against the above plaintiffs, setting up with more 
particularity the same breaches of agreement which he had 
alleged as matter of defence in the first suit, and claiming 
damages therefor, and also the specific performance of the 
agreement in relation to Stanley street. He also asked for an^ 
injunction against the defendants in the cross-action proceeding 
further in the original suit. The defendants in their answer, in 
addition to a full defence to the other matters contained in the 
complaint, set up specifically, that another action is pending 
between the same parties for the same cause ; and, upon this 
allegation, the plaintiff in the cross-examination takes issue with 
them in his reply. 

An injunction was granted in the second action against the 
further prosecution of the first action. This has been dissolved, 
and now, upon the pleadings in both actions, the affidavit of the 
attorney of the plaintiffs in the first action as to the proceedings 
in both suits, and affidavits of the defendants in the first suit, 
that the second was brought, because he was advised he could 
not, in the first suit, obtain the relief to which he was entitled, 
a motion is made, on the part of the plaintiff in the firet suit, 
that the two actions be consolidated, or that the proceedings in 
the cross-action be stayed, or the defendant be compelled to 
elect in which action he will proceed to insist upon his right ; 
and that, according to such election, the defence in this action 
be stricken out, or the cross-action be abandoned. 

EmG, J. — The object of this motion is to prevent a double liti- 
gation. From an examination of the pleadings in the two actions 
it appears, that the matters of defence set up by the defendant 
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in the original action are the same which, as plaintiff, he alleges 
in his cross-action as causes of action, the difference appearing 
to be that in the latter they are stated more circnmstantiallj. 
There is this further distinction, that, in the original action, he 
claims compensation for the violation of the plaintiffs' agree- 
ment ; in the cross-action he claims compensation, and also that 
the defendants therein shall specifically perform their agreement, 
or one portion of it at least, relative to the opening of Stanley 
street. It is also urged, as a ground of relief in the cross-ac- 
tion, that the contract which forms the subject of controversy, 
relating to lands in Livingston county, and the principal wit- 
nesses, who will be required to testify on the trial, residing 
there, the action ought to be brought there, and not in New 
York county, where the place of trial in the original action is 
laid. This last clause affords no ground to sustain a separate 
suit, it being within the power of the court, on the application 
of the defendant, and for proper cause shown, to change the 
place of trial in the original action. 

The question then presented, in order to decide upon the iden- 
tity of the two actions, seems to be this, whether the defendant 
in the original action can have therein a judgment for affirma- 
tive relief, or whether it is necessary, in another suit, to invoke 
the equitable power of the court for his assistance. 

It appears to me, that, under the provisions of the code, 
although, in the position of a defendant, he is entitled to affir- 
mative relief, whether that consists in decreeing a specific 
performance by the plaintiffs of the whole, or any part, of their 
contract ; or in decreeing payment to him of any excess of 
damage he may have suffered over the amount claimed by the 
plaintiff, and §§ 149, 164, 245, 274 of the code seem to warrant 
this conclusion. 

The difference of the relief sought cannot, therefore, be suffi- 
cient ground for a distinct action, the matters upon which relief 
is asked, remaining the same. 

It is somewhat difficult, however, to determine in what 
manner the defendants in the cross-action are to avail themselves 
of the pendency of the prior action to suspend the cross-suit. 

It is provided by the code, § 144, that a defendant may 
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demiur, if it appears, on the face of the complaint, that there is 
another action pending between the same parties for the same 
cause ; and § 147 permits the objection to be taken by answer 
where it does not appear on the face of the complaint. 

In the case in question, this objection has been raised bj the 
answer, and the plaintiff in the cross-action has denied the 
allegation, thereby raising a question of fact. I have not been 
able to discover among the provisions of the code one which 
contemplates the trial and decision of an issue of this kind at 
an earlier period of the action than the other issues in the case ; 
and yet it is obvious, that it was intended to be a preliminary 
question to be decided, before compelling the party to enter 
upon his full defence, or else it would not have been permitted 
as a ground of demurrer ; and no reason is perceived why, when 
it appears in the shape of an issue of fact, the party claiming 
the benefit of the objection /should not equally be entitled to an 
early decision. The code being silent on the subject, we are 
i-eferred to the practice heretofore existing, and that, in similar 
cases, in the court of chancery, seems best adapted to promote 
justice, and, in the present case, appears peculiarly indicated 
by the equitable nature of the relief claimed by the plaintiff 
in the cross-suit A reference in the cross-action to a competent 
referee, to examine and report whether the two actions wei'e for 
the same cause, would ascertain the truth of the defence set up 
in the cross-action, of the pendency of another suit ; and, upon 
the coming in and confirmation of the report, the court might 
dismiss the complaint. On such a reference, tlie fact that the 
plaintiff, in the action so referred, was not in form plaintiff in 
the other action, would not be conclusive by any means, that the 
two actions were hot brought by him for the same cause, unless 
the opinion is erroneous, that the defendant, in an action under 
the present system, is to be regarded as plaintiff as to all matters 
of defence which are not merely in denial of the plaintiff's 
alleged cause of action. 

It was urged, on the part of the plaintiffs in the original-action, 
in which this motion is made, that the defendant should, accord- 
ing to the principles and practice of courts of equity, be put to 
his election in which action he would proceed; but I do not 
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understand, that conrts of equity exercised this power where 
both suits were brought in the same court ; it was only the 
extension of the equitable principle that nobody ought to be 
doubly vexed for the same cause, to cases where different courts 
or different jurisdictions were applied to for relief upon the 
same grounds. The principle does not seem applicable to the 
case of two suits, pending in the same court, where the pendency 
of the one can on the pleadings be interposed as a defence to 
the other. 

Although I think, for the reasons above stated, that the 
defendants in the cross-action are entitled to a reference to 
inquire into, and report upon the truth of their allegation of the 
pendency of a former suit, and, — ^if their allegations are sus- 
tained by the report unexcepted to, — ^to judgment that the 
second action be dismissed, I can make no such order on this 
motion. There is nothing in the first action which requires the 
assistance of the court; the injunction restraining its prosecu- 
tion has been dissolved. The second action in which the motion 
for relief ought properly to be made, is not within this district, 
and, under the provisions of the code, the motion must be made 
elsewhere. (§ 401.) 

The motion of the plaintiffs is, therefore, denied without costs, 
and without prejudice to its renewal in the cross-action. 



SAME COURT. 

March^ 1851. 

Babeeb v. Bussell and Hendsioks, impleaded, &c. 

ComplcmU — Arrest. 

Where a defendant was arrested by order, at the commencement of the action^ and 
gave the undertaking provided for by § 187 ; the plaintiff afterwards complained in 
an action for goods sold, &c., in the ordinary fonn, and without any allegation to 
bxing the case within ^^ 176 and 181. The plaintiff took judgment for want of 
an answer, and iasaed an execution agaiast the person of the defendant, which was 
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rettirned noa ett ; and thereupon the plaintiff soed the ioreties in the nndeitaUng. ' 
On motion of the suretieR, to eUy the proceedings. Held, That 

To authorize an ezecntion against the peiaon of a judgment debtor, it most appear on 
the pleadings, that the action is one in which the defendant might hare been 
arrested as provided in 4^ 179 and 181 of the code. 

Where the action is brought within the proviaons of ^ 179 and 181 by acts of the 
defendant done after the complaint has been filed, and copy served, the plaintiff 
should make a supplemental complaint, setting oat the facta which bring the case 
within the provisions in those sections. 

That it only appeared by the judgment in this action, that the defendant was indited 
to the plaintiff, and not that the case was one within §§ 179 and 181, and did not 
authorize the issoing an ezecntion against the person of the judgment debtor, and 
that the condition of the undertaking had not been broken, and that the suretieB 
were entitled to the relief demanded. 

This was a motion on behalf of Rnssell and Hendricks, two 
of the defendants, for an order staying perpetually the plaintiff's 
proceedings in this action. 

The facts upon which the motion was founded appear fiom 
the affidavits, as follows : 

On March 23d, 1850, an order for the arrest of Jacob W. Dil- 
lon at the suit of Barker, the above plaintiff, was obtained from 
a Judge of the New York Common Pleas, upon an affidavit 
which stated that Dillon owed the plaintiff $996 45, for goods 
sold, for which he had given his note, upon which note the 
plaintiff was about to bring suit, and which affidavit stated 
other facts, tending to show that the debt had been fraudulently 
contracted by Dillon, he having made fisJse representations to 
the plaintiff in relation to his solvency, and also tending to show 
that Dillon had, previously to the application, fraudulently dis- 
posed of his property, with intent to defraud his creditors. 

The warrant and a summons in the action were issued to the 
sheriff of New York, and Dillon was arrested, and the defend- 
ants in this action, Russell and Hendricks, became his bail and 
gave the undertaking required by the ld7th section of the code. 

After the execution of the undertaking, the attorney for Dillon 
met the plaintiffs' attorney, and informed him that if the com- 
plaint in the action was for goods sold merely, no defence would 
be interposed, but that the suit would be defended if the com- 
plaint alleged any fraud or fraudulent representations on Dillon's 
part, in contracting the debt, that would render him liable to 
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imprisonment ; and afterwards a complaint was served alleging 
merely an indebtedness on a promissory note, without contain- 
ing the statements as to the fraudulent contracting of the debt 
or the fraudulent disposition of his property by Dillon, which 
were embraced in the affidavit on which the warrant of arrest 
was granted ; a judgment by default was entered on this com- 
plaint, in form simply for a demand arising on contract, and not 
determining that Dillon fraudulently contracted the debt, or had 
fraudulently disposed of his property. 

Dillon has gone to Iowa, so that he cannot be aip'ested, and an 
action is now brought in this court against his bail, after process 
has been issued against his person without success. The bail 
now move that all further proceedings in the action be stayed, 
on the ground that Dillon could not be imprisoned under the 
judgment rendered against him. ' 

Kmo, J. — ^The main question involved in this motion appears 
to be whether it is necessary to allege in the complaint the mat- 
ters collateral to the cause of action which justify the arrest of 
the defendant, and whether, if not so alleged, execution against 
the person can issue after final recovery. The method of enfor- 
cing the judgment of the court by the imprisonment of the de- 
fendant is now the exception, and not the rule, and unless for 
certain specified causes of action, the nature of which must ap- 
pear from the complaint, it is only on account of non-residence, 
removal from the state, or fraud, that the defendant is liable to 
airest and imprisonment. 

It appears to me that the pleadings in the cause should show 
that the case was within the exception, in order that the defend- 
ant should have the opportunity of controverting the facts which 
are to subject him to imprisonment, as well where those facts 
are collateral to the cause of action, as where the cause of action 
itself authorizes his imprisonment, and that the matters may be 
60 at issue that they may finally be determined by the judgment 
It is provided by the code, that at any time before the justifica- 
tion of sureties the defendant may move to vacate the order of 
arrest, which motion, if made upon affidavits on the part of the 
defendant, the plaintiff may oppose by affidavits in addition to 
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those upon which the order of arrest was granted, and other 
prooft. 

This was evidently intended for the benefit of the defendant, 
to enable him at an early period to relieve himself from an im- 
proper arrest ; it could not have been meant that he should be 
concluded by the decision of the judge on the motion, or that 
questions of fraud should be finally decided upon affidavits. 
Unless the allegations of fraud or of non-residence are made in 
the pleadings, I do not discover any mode whereby the defend- 
ant may in the action support his denial of the fraud by witness- 
es, and submit the question for final decision to either court or 
jury. I do not see, moreover, how the plaintiff is to be protected 
after judgment in his favor in issuing execution against the per- 
son unless it appears from the matters at issue upon the plead- 
ings that the case is within the exception authorizing such 
process, and the judgment concludes both parties as to such 
matters. 

It was urged on behalf of the plaintiff that the order of arrest 
might be included in the judgment roll, and that would justify, 
under the provisions of ttie code, the imprisonment of the de- 
fendant on final execution ; but this order, founded upon affidavit 
merely, and sometimes, perhaps, not controverted by the defend- 
ants in season to vacate it, does not finally determine the exist- 
ence of the fact upon which the right to arrest or imprison 
depends. It has been held {BrdcJcett v. Eaeiman^ 17 Wend. 32) 
that an action for false imprisonment would lie where a defend- 
ant had been arrested on a capias as a non-resident under the 
provisions of the act to abolish imprisonment for debt and punish 
fraudulent debtors, although a judge's order to hold to bail had 
been obtained, the court deciding that the validity of the arrest 
depended upon the question whether, in fact, the defendant was 
or was not a resident ; upon the same principle, if the right to 
issue execution against the person is to be ascertained only from 
the arrest upon mesne process, ordered upon affidavits merely, 
there will have been no judicial determination concluding the 
parties of the fact upon which the validity of the final process 
depends, and the plaintiff, after recovery in an action, will be 
exposed to a new suit to determine by what process he sfaall 
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enforce his recovery : such a result, I conceive, could not have 
been intended by the legislature. 

It was also urged on behalf of the plaintiff that it could not 
have been meant that matters collateral to the cause of action 
should appear upon the pleadings, because an order of arrest 
might be granted at any time before judgment, after the parties 
were at issue, or even after verdict ; and the departure from the 
state, or some of the acts of fraud warranting the arrest, might 
occur as well after the action was commenced as before. But in 
such cases the plaintiff may file a supplemental complaint, as 
provided in the code, the short delay occasioned thereby being 
compensated by the more stringent process he obtains for the 
enforcement of his judgment, and the determination by the 
jjidgment that he is entitled to the process. 

For these reasons it appears to me that in the case now in 
question the judgment only determined that the defendant was 
indebted to the plaintiff on contract. It did not determine that 
the defendant had committed the fraudulent acts which subject- 
ed him to imprisonment ; that consequently it did not appear 
that the case was one in which the defendant might originally 
have been arrested or might then be imprisoned, and therefore 
no process against his person could properly issue. 

His bail in the original action now apply to be exonerated 
from their liability on this ground. The condition of their un- 
dertaking is, that the defendant shall render himself amenable 
to the process of the court, pending the action, and to such as 
may be issued to enforce the judgment therein. The plaintiff 
claims that this condition is broken because their principal is 
out of the State and cannot be arrested. It is also contended 
that the principal alone, and not his bail, can allege that he is 
not liable to imprisonment. The distinction, however, appears 
to be this, that the bail are estopped by their undertaking from 
alleging that their principal was not originally liable to impri- 
sonment, but that it is perfectly competent for them as well as 
for any other obligor to show that the condition of their obliga- 
tion hks not been broken. In the case in question their under- 
taking has not been violated, for no process could be issued 
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against the person of their principal, and they are entitled to be 
relieved on the usual terms applicable to bail. 

The yiew I have taken of the question renders it unnecessary 
to consider the allegations of the bail that they were misled by 
the plaintiff ^s attorney. 

I see nothing in their own affidavits which justifies the charge ; 
they listened to conversations not addressed to them, and appear 
to have been very ready in drawing from such conversations the 
conclusions which most favored their own position. If the de- 
fendant Dillon were liable to arrest, I should not deem them en- 
titled to indulgence on the ground of these conversations. 

Under the decision in Harwell v. Bates^ 9 Johns. R. 80, the 
bail can be relieved in the court where the suit is brought. An 
order must be entered staying perpetually the plaintiff's pnv 
ceedings in the above action as against the bail, upon the pay- 
ment by the defendants, Eussell and Hendricks, of the costs 
thus &r accrued in the action, and also ten dollars costs of this 
motion. 



SAME COURT. 

Sa/me Thrm, 

Langdok v. Wilkes and others. 

Order — iStay of Proceedings. 

A judge ont of cotut and without notice to the adrene party, may make any number 

of orders staying the proceedings, although collectiyely they stay the proceedings 

for more than twenty days. 
An ordet staying the plaintiflTs proceedings does not necessarily enlarge the time 

within which the defendant must take proceeding, and with such an order no copy 

of the affidavit on which it is obtained need be served. 

The material facts are all stated in the decision : 

Edtg, J. — The plainti£b obtained an order on defendants, Do- 



CODE REPORTS.— NEW SERIES. 11 

Langdon y. Wilkes. 

lancey Kane and wife, to show cause why an order, staying pro- 
ceedings from 10th to 15th February, and until the decision of 
a motion therein referred to, should not be set aside. 

It appeared that on 31st January, 1851, the attorney for the 
defendant, Delancey Kane, served on the attorney for the plain- 
tiff in this action a complaint in another action, wherein Kane's 
wife is plaintiff and Langdon is defendant, with a notice of mo- 
tion to stay proceedings in this action until the decision in the 
action by Kane's wife against Langdon ; and also served at the 
same time an order staying the proceedings of the plaintiff in 
this action until 8th February, for which day the said motion 
was noticed. 

On the llih February, a copy of what purported to be an 
order staying proceedings in this action until 15th February and 
until the decision of the said motion, was served on the plain- 
tiff's attorney. This last order was dated 10th February, and 
was made by Judge Mitchell out of court, without notice to the 
opposite party. No copy of any affidavit accompanied the copy 
order last served. 

The plaintiff's attorney contends that this last order should be 
set aside : 

1. Because under § 402 of the code, no order staying proceed- 
ings for more than twenty days shall be granted by a judge out 
of court, without notice to the adverse party. 

But this must be construed to mean no single order staying 
proceedings, not successive orders, which may be rendered ne- 
cessary by new or different circumstances ; the fact, tjierefore, 
that two or three successive orders stayed proceedings collec- 
tively for more than twenty days cannot render either of them 
void. A statute limiting the powers of a court or judge possess- 
ing general jurisdiction must be strictly construed to avoid a 
failure of remedy. 

The second order could then be invalid only for the excess 
over twenty days; to that extent the judge had the right to 
grant it, and that period has not expired. 

2. It is contended that the affidavit upon which this order 
was granted should have accompanied it. 

The code, § 405, requires this to be done where an order en- 
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]arge8 the time within which a prooeedisg in an action must be 
had after its commencement. 

An order Btaying plaintiff's proceedings does not necessarilj 
enlai^ the time within which defendant mnst take proceedings 
in the action on his part, e. g,^ within which he mnst answer, no 
entry of a de&nlt being now necessaiy ; and in this case it does 
not seem to be such an order as would require an accompanying 
affidavit. 

The order sought for must be denied. 



SAME COURT. 
April Special Term^ 1851. 

GaMMAHTS v. ToMPKDiB. 

GnjBEBT V. TOMPKIKS. 

Attachment — Amendment. 

The affidavit in sapport of an application for an attachment, averring the party's be- 
lief in the existence of facts which warrant the issuing of an attachment, should dis- 
close the ground of sach belief, to enable the judge to whom the application is made 
to form a belief on the subject. 

An attachment granted on an insofficient affidavit will be aet aside on motion. But, 

Where the motion to set aside an attachment is made upon affidayits on the part of 
the defendant, the plaintiff may introduce affidavits on his part, and if, by all the 
affidavits in the case, sufficient appears to warrant the issuing an attachment, the 
court will not set it aside for any insufficiency in* the affidavit on which it issued. 

ynMi is a concealment to avoid service of process? 

The form of attachment ordinarily used and the law-station«r's blank form of attach- 
ment are wrong, but may be amended. 

The material facts appear by the decisions. 

Edmonds, J. — The original affidavits in this case {CammamhY. 
Tamphms) were scarcely enough to warrant the attachment 
The &ct of concealment is not positively sworn to, but simply 
the plaintifT's belief that the defendant kept himself concealed 
to avoid the service of a summons. We have abeady held that 
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the ayerment of a belief is not enough. The grounds of the be- 
lief must be set out, so that the judge who issues the warrant 
may have such belief, and the court may be able to determine 
whether in any one it would be well grounded. 

The only grounds for the belief given in these affidavits are, 
that diligent inquiry had been made for the defendant, that he 
was not to be found, nor could it be ascertained whither he had 
gone. It is not stated where the inquiry was made, nor wJun^ 
nor of whom^ nor cmythmg to enable the judge or the court to 
determine whether the inquiry had indeed been diligent, and 
conducted in good faith. 

To allow an attachment upon such an affidavit would subject 
almost every one to the process, at some time or another, for 
there is scarcely a man in business of whom the same might not 
at some time be truly said. 

This consideration, however, is not very material, for we have 
ah*eady held in another case that where the motion to set aside 
an attachment is made on affidavits on the part of the defendant, 
the plaintiff may introduce counter affidavits and bolster up his 
case. It is only where such a motion is made on the original 
affidavits alone, that the plaintiff is precluded from strengthen- 
ing his case by amendments or additions. 

In this case other affidavits are offered on both sides, and the ques- 
tion before me is whether in them, as well as the original affidavits, 
sufficient grounds for sustaining the attachment are to be found. 

The right to the process in this suit is not founded on an al- 
leged departure from the state, but on a concealment within the 
state, and not with an intent to defraud creditors, but with an 
intent to avoid the service of a summons. 

It is not necessary that a summons should have been issued 
and an ineffectual attempt to serve made. It was enough if the 
party intentionally so disposed of himself that one could not have^ 
been served, nor is it of any consequence, as suggested, that the 
defendant could have had no object in avoiding the service of 
process, because such service on that day could have been of no 
advantage to the plaintiff. It was enough, under the statute, if 
there was an actual intention to avoid such service. 



• Morgan t. Ayery, 2 Code Rep., 9d->191. 
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And such iBtention is a matter to be judged of by the court, 
from all the facts of the case, and is not to be controlled solely 
by the avowed object of the defendant. 

It appears that at two o'clock on the day of defendant's fail- 
ure, when, as he stated, the knowledge that he must fail came 
upon him like an avalanche, he left his place of business, and 
gave directions for his counsel to meet him at a place where he 
would not be likely to be looked for by any of his creditors. 

He did not inform his clerk, whom he left in charge of his of- 
fice, where he would be found. After going to the bank and 
drawing out all the money he had there, he did not return to his 
office, Uiough an hour at least would elapse before the business 
would close for the day, and when it would be expected that be 
might be absent from his office. But he retired to an obscure 
tavern in Hudson street, where his creditors would not be at all 
likely to inquire for him. 

There, instead of remaining in the public bar-room, he retired 
to a private sitting-room, and there seems to have remained alone 
for at least two hours, until his counsel arrived. And it would 
seem that for at least nine hours, that is, from about three o'clock 
in the afternoon imtil about midnight, he remained at that tavern 
and in that private room, no person, either at his place of busi- 
ness or at his dwelling, being able to tell to inquiring creditors, 
or officers having process, where he was to be found. 

During all that time he was as much concealed from his cre- 
ditors, and from officers having process to serve upon him, as he 
well could have been. 

Now the question is, whether, from these facts, we have a right 
to infer that he intended such concealment. 

Men are supposed to intend the natural and necessary conse- 
quences of their acts. ^ 

The defendant avers that his object was to avoid distressing 
lus family by meeting his counsel at home. Tliat may have 
been his original object in going to that tavern, as he avows, 
but it could not have been his object in remaining there for hours 
after his house was in possession of an officer ; nor could his re- 
maining there so many hours have been necessary for the pur- 
pose of consulting his counsel, nor was it necessary for these 
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purposes that he should have concealed from his family at his 
dwelling, and from his clerk at his office, where he was during 
ail that time. It is that concealment which leaves on the mind 
the impression that there was, during a part of the time at least, 
an intention to keep out of the way, and that it is which works 
oat the authority for the attachment 

Indeed it is quite manifest from aU the papers, and especially 
from those on the part of the defendant, that his object in going 
to and remaining at Kipp^s tavern wa& to make the disposition 
of his property that he did, and so secure to himself the time 
and opportunity of doing so without molestation from his cre- 
ditoi's. By doing so he did avoid the service of a summons. One 
was sent to his house to be served, and its service was prevented 
by his concealment at Kipp's. It was not, indeed, necessary 
that an abortive attempt should have been made to serve a sum- 
mons. I allude to the fact in order to show that the service was 
avoided by the defendant's lingering so many hours at that place, 
and that, if he had an intention to avoid it, he most effectually 
carried it out ; add to this consideration the facts that no mem- 
ber of his household, no person in his employment, knew where 
he was or could direct his creditors where to find him, and that 
his fnend Kipp, who had been with him at the tavern that after- 
noon, refused to tell the officer who had the process where he 
was to be found, and we have a strong case of that concealment 
which the law evidently aims at. 

It is a concealment to avoid the service of process, no matter 
whether for an hour, a day, or a week ; no matter whether with 
a view to defraud creditors, or merely to have time to make a 
disposition, lawful or otherwise, of his property before his credi- 
tors got at him. It is placing himself designedly so that his 
creditors cannot reach him with process, and that, it seems to 
me, is clearly the concealment which the statute contemplates. 

I do not attach much consequence to the fact that when at mid- 
night the defendant was told an officer was at his house to arrest 
him, he immediately sought out the officer. After that, there 
was undoubtedly no concealment. But that does not show there 
was none before that. The purpose for which he had, up to that 
hour, remained away from his office and his house was answered. 
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He had succeeded in dispoeing of his property without any mo- 
lestation 6rom his creditors. He had avoided the service of a 
summons, and it seems to me that I should nullify the beneficial 
objects of the statute if I should hold that this was not such a 
concealment as to justify an attachment. 

I must, however, notice another objection considered in the 
argument : that, namely, to the form of the attachment. We 
have already held that the usual form in which attachments are 
issued, as prqpess running in the name of the judge and signed 
by him, is wrong. The attachment is process in the progress 
of the cause, and, like the subpoena, execution, and the like, 
must issue in the name of the people and have the clerk's and 
attorney's names signed to it, and be allowed by the judge. 

It cannot issue without his allowance, but when it does it 
issues as a writ or ordinary process. 

It might be asked of a judge to sign a habeas corpus or cer- 
tiorari, or an attachment for contempt or the like, and have them 
run in his name. 

It is now nearly if not quite a year since we so held, yet I do 
not recollect that I have ever yet seen an attachment made out 
or issued in any other form than that which the law stationers 
have pleased to give the profession. But I cannot disregard the 
decision of the court, if the bar do, and for that cause this attach- 
ment might be set aside, were it not for the power of amendment 
conferred upon the court. 

That power ought to be exercised in this case, for it would not 
be right to jeopard the interest of the plaintiffs by reason of an 
objection merely formal and no way affecting the merits. But 
this error in form will deprive the plaintiff of the costs of this 
motion, to which otherwise they would be entitled. 

An order, therefore, will be entered, denying the motion to 
vacate the attachment without costs, provided within ten days 
the plaintifib amend their process, and in case they do not, then 
granting the motion with costs. 



Edmonds, J. — This case {OHhert vs. TompJoma) is subject to 
the game remarks as in the case of Oammann vs. TamphiM 
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{mpra)^ with this difiEerence : this attachment was sued out on 
the ground of a departure from the state, and not on the ground 
of concealment. It is now manifest that there was no depar- 
ture, but there was a concealment, and the question is whether 
the new grounds are admissible to sustain the process. 

I do not see why they may not be, nor why my remarks in 
the other case in regard to the defects in the original affidavits 
do not apply with equal force to the defect in this. It appears 
to me that the true rule to adopt in this whole class of cases is, 
that where the defendant moves on the original affidavits, such 
a defect in them may not be cured, but where he moves on affi- 
davits on his own part, the plaintiff may be at liberty to show 
that he was entitled to the attachment on some grounds which 
existed at the time it was issued. 

It must frequently happen, as in this case, that the plaintiff 
cannot tell whether the defendant has departed from the state, 
or is concealed within it, at the same time that facts are known 
to him, and which he states in his affidavit, which lead to the 
conclusion that the defendant has either departed the state or 
concealed himself. 

In this very case, the affidavits are more perfect than in either 
of the other cases, in stating the facts from which the conclusion 
is to be drawn. Those facts warranted the belief that either one 
or the other was true. From those facts the plaintiffs inferred 
that the defendant had departed the state, whereas it turns out 
that he had concealed himself within it. For this error in their 
inference would it be right to vacate the process, when the facts 
themselves, without the inference, would warrant its being issued ? 
• It seems to me that it would be unjust to do so, and therefore 
I must direct the same rule in this as in the other case. 
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SAME COURT. 

JuLy^ 1850. 

Cttre v. Crawfosd. 

Injunction. 

The proYuion in the rarued statutes (2 R. S. 516, § 47) that proceedings to remove a 
tenant shall not be stayed by any writ, Slc, of any court, is repealed by section 219 
of the code, which authorizes an injunction in anp case where the act complained 
of would " produce injury to the plaintiff/' 

In determining whether an ii^unction should or should not issue, the only matter to be 
ascertained is, whether the act complained of will ** produce injury to the plaintiff," 
and if it will the injunction must be granted. 

Motion to dissolve an injunction issued to stay summary pro- 
ceedings by the defendant, to remove the plaintiff from certain 
premises. 

Swteed^ for plaintiff, cited Smith v. Moffatt^ 1 Barb, 8. O. 
H, 65. 

2r. JB. Blunt for defendant. 

Edhonds, J. — ^The only question which it is necessary for me 
to consider in this case is whether the code has made any alter- 
ation in the law which would formerly have governed it. 

My confidence in the correctness of the opinion expressed in 
Smith V. Moffat has been unshaken by anything which has been 
urged on this argument, but whether a new state of the law 
governing the case, has not arisen under the code, is another 
question. 

Before the code it was a well established nde that an injunc- 
tion would not issue to restrain a trespass, unless it would work 
: an irrepaxcible injury, or a destruction of the freehold for the 



CODE REPORTS.— NEW SERIES. 19 

Cure V. Crawford. 

uses to which it was devoted, or to prevent a multiplicity of suits 
{SaH V. Mayor of AThany^ 9 Wend, 570 ; Livingston v. lAvmg- 
eton^ 6 John. C. R. 497 ; Jerome v. Ross^ 7 Id. 315). 

But now, by section 219 of the code, an injunction may issue 
wherever the commission of the act complained of, during liti- 
gation, would " produce injury to the plaintiff." In this respect 
the code of 1849 differs materially from that of 1848. In the 
latter the provision was that an injunction might issue to restrain 
the commission or continuance of an act, the commission or con- 
tinuance of which would produce great or irreparable injury to 
the plaintiff {Code of 1848, §• 192 ; Code of 1849, § 219). 

This enactment very greatly enlarges the power of the court 
in the use of a preliminary injunction, and removes the inquiry 
which formerly was always made, namely, whether the injury 
was irreparable in its character or would destroy the freehold. 
Now it is enough to warrant the issuing of an injunction to show 
that any injury would be produced to the plaintiff. 

But this is not all the change in the law which this provision 
of the code has wrought. Its language is very unequivocal, and 
plainly reaches the case now before me, for the simple reason 
that tiie provision of the Revised Statutes (2 R. S. 516, § 47), 
which enacts that the proceedings to remove a tenant shall not 
be stayed or suspended by any writ or order of any court or offi- 
cer, is plainly inconsistent with the provision of the code which 
authorizes an injunction in any case where the act complained 
of would produce any injury to the plaintiff, and by § 468 of the 
code all statutory provisions inconsistent with that act are re- 
pealed. 

So that henceforth on an application for an injunction, the in- 
quiry is not to be, as formerly, whether the act complained of 
would work an irreparable injury or the destruction of the free- 
hold, or whether it proceeded from an attempt to remove a tenant 
holding over, but simply whether it would produce injury to the 
plaintiff. 

If the act is clearly right and proper it could not properly be 
said to produce injury to the plaintiff, but to be the removal or 
prevention of an injury which he was producing to the other 
side. And hence the inquiry, and the only one, it appears to 
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me, which under the code can be made, is whether the act which 
is sought to be restrained is lawful or not. 

This is very extraordinary power to be conferred on any court, 
and it may well be doubted how fSEu* it was expedient or neces- 
sary to grant it. But that is a question with which we have 
nothing to do. That is reserved for other and wiser heads. 

I must, therefore, inquire in this case whether the defendant's 
proceedings, which are restrained by the injunction, were ac- 
cording to law ; and on this point, it appears to me very clearly 
that they were not. 

Under this state of things and this new condition of the law, it 
is doubtless proper to restrain an act unlawful in itself and which 
must produce an injury to the plaintiff. 

The motion to dissolve the injunction must be denied, but 
without costs.''^ 



SAME COURT. 

Yates^ October^ 1850. 

Williams v. Wilkinson. 

Amendment. 

After a motion to set aside a pleading or proceeding for irregularity, the same cannot 
be amended except on payment of costs to the moving party. 

On September 20th, a complaint was served which did not 
mention the name of the county in which the plaintiff desired 
the trial to be had. The defendant served a notice of motion to 
set aside the complaint for this omission. The plaintiff then, 
and before the expiration of the time allowed by § 172 to amend 
of course and without costs, served an amended complaint, which 
supplied the omission. The defendant's attorney objected to 



* See S^nar ▼. Cutttr, 2 Code Bep, 100; Hovey y. M'Crea, 4 Pr. B. 31. 
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receive the amended complaint unless the costs of the notice of 
motion were paid. This the plaintiff's attorney refused to do, 
and the defendant's motion to set aside the complaint was 
brought on and argued by 

jE V<m Bwren for defendant 

W, S. Briggs for plaintiff, 

Welles, J. — ^The defendant was regular in serving notice of 
this motion. Section 172 applies only to a case where the party 
wishing to amend has been regular, or where he amends before 
his adversary has taken any steps founded upon an irregularity. 
The motion must be granted with $10 costs, unless the plaintiff 
within ten days pays the defendant's attorney $10 costs, and 
stipulates to allow the defendant twenty days thereafter to an- 
swer the amended complaint. 

[NoTB. — At a special tenn of the sapreme court held at Madison in April, 1851, 
Mr. Justice Munson, in the case of Hall v. Huntley, held that the proper mode of 
taking objections to a complaint for not mentioning the name of the county in which 
the plaintiff desired the trial to be had, was by motion to set it aside as irregular, and 
that after noticing such motion the plaintiff could amend only on payment of the 
defendant's costs. When Mr. Justice Munson so held he had no intimation that a 
like opinion had been expressed by Welles, J.] 



SAME COUKT. 

Madison^ October^ 1850. 

Cbtttenden V, Adahs. 

Appeal. 

The service of a notice of appeal on the "party or attornef* will be deemed complete 
at the time of its deposit in the post-office, duly directed, and postage paid : but 

Service of such notice on the clerk of the appellate court is not complete until the notice 
actually reaches him. 

Where, however, the party has not served the notice of appeal in due time, the court 
can relieve him, and wiU do so in a proper case. 



22 CODE REPOKTS.— NEW SERIES. 

Critteodeu r. Adama. 

Tub facts appear in the decision. 

Z. Kingdey for the plaintiff. 

H. <md A. Z. BaUard for the defendant. 

Mason, J. — ^I am satisfied, after a careful examination of this 
case, that the plaintiff has not met the requirements of section 
827 of the code in serving his notice of appeal. On the last day 
of serving his notice of appeal, the plaintiff's attorney served it 
by depositing two written notices of appeal in the post office at 
the place of residence of plaintiff's attorney, some sixteen miles 
from the clerk's office and the residence of defendant's attorneys. 
One of the notices was addressed to the defendant's attorneys, 
and the other to the county clerk, and the postage thereon paid 
on both letters. This was on the 31st day of July last, and the 
notice was not received by the clerk until the 2d day of August, 
Iwo days after the right to appeal had expired, and the defend- 
ant's attorneys received their notice of appeal on the same day. 
The 327th section of the code provides that the appeal must be 
made by the service of a notice in writing on the adverse party 
and on the clerk with whom the judgment or order appealed 
from is entered, stating the appeal therefrom, or some specified 
part thereof; and the 332d and 348 th sections of the code require 
the appeal to be taken within thirty days after written notice of 
the judgment. The appeal, therefore, in this case was not taken 
in time, unless we hold that the depositing of the notices of ap- 
peal on the last day in the post office, properly addressed to the 
defendant's attorneys and the clerk, is to be deemed a service 
both upon the attorneys and the clerk. This, it seems to me, 
we cannot do. This service upon the attorneys was good by 
mail, but the sei*vice upon the clerk was not good by depositing 
the same in the post office, properly addressed, and paying the 
postage. The 408th section of the code provides that notices 
and other papers may be served on the party or attorney in the 
manner prescribed in the next three sections when not otherwise 
provided by this act, and one of these three sections is section 
410, which allows service by mail, where the person making the 



CODE REPORTS.— NEW SERIES. 28 



Crittenden v. Adams. 



service and the pewon on whom it is to be made reside in dif- 
ferent places, between which there is a regular communication 
by mail. This is the only service by mail for which the code 
provides ; and, as we have already seen, does not extend to the 
case of a service required to be made upon the clerk of the court. 
It follows, therefore, that this notice of appeal came too late, for 
the thirty days expired on the Slst day of July, and the clerk 
did not actually receive the notice until the 2d day of August, 
which was two days too late. On the 2d day of August the 
clerk received the notice, also the undertaking required by the 
code on appeal, and on that day both the undertaking and the 
notice of appeal were filed by the clerk, and he has since made 
the return required by the 328th section of the code. The plain- 
tiff, apprehending that this appeal might be considered irregular 
if not entirely invalid, seeks by this motion an amendment of 
his proceedings on this appeal, or an order allowing the said ap- 
peal to be considered good and valid. The 173d section of the 
code is relied on as authorizing this court to allow an appeal to 
be taken after the thirty days have elapsed. I am of opinion 
that this section is broad enough to embrace the case under con- 
sideration, and to authorize the court to allow the amendment 
asked for, or to grant an order that the said appeal be allowed 
to stand and be considered good and valid. The language of 
the statute is, '^ the court may in its discretion allow an answer 
or reply to be made, or other act to he done^ after the time lim- 
ited hf this act?^ It should be borne in mind that this section 
173 of the amended code of 1848 is new, and although a substi- 
tute for section 149 of the code of 1848, that its language is much 
broader and more comprehensive, and the amendment I have 
no doubt was suggested by the difficulties arising under the code 
of 1848 in similar cases, as will appear by a reference to the case 
of SchennerJiom v. Mayor of New York (3 Pr, R, 254r-258), 
and Bwch v. Nevohury (3 Pr. R. 271-276), in the latter of 
which cases it is generally understood that one of the commis- 
sioners of the code felt himself much aggrieved because a re- 
hearing could not be allowed his client under the code of 1848, 
when he had served his notice of re-hearing after the time limited 
by the statute had expired, and which, perhaps, may have been 
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the cause of the amendment as fonnd in section 178 of the code. 
The defendant's counsel in this case relies upon the two cases 
last cited, and also upon the cases of Owy v. Oay (10 Paige 376), 
and of CaldMeU v. Mayor^ &c., of Albcmy (4 Paige 574), to 
show that the court has no power to extend the time to aj^peal 
where the time for appealing is fixed by the statute. I do not 
propose to find any fault with these adjudications. I regard 
them as a sound exposition of the law at the time they were 
made, and should be followed if the amended code of 1849 had 
not expressly and designedly conferred upon the courts the power 
which we are asked to exercise in this case. It has also been 
suggested that the 405th section of the code should be read in 
connection with the 173d section, and as limiting the power con- 
ferred by the latter section. I did not so regard it. Section 406 
is confined by its very language to chamber orders granted by a 
judge out of court, and was not intended to define or limit the 
powers of the court as conferred by the 173d section of the code. 
I have not deemed it important to consider the questions raised 
on this motion in relation to the undertaking executed by the 
plaintiff on this appeal, as the 327th section of the code provides 
that " where a party shall give, in good faith, notice of appeal 
from a judgment or order, and shall omit, through mistake, to 
do any other act necessary to perfect the appeal, or to stay pro- 
ceedings, the court may permit an amendment on such terms as 
may be just." I think, therefore, for the reasons above stated, 
that we are authorized in granting the relief sought. The papers 
before us show that this appeal was taken in good faith to review 
a judgment of the circuit court, and that there is a probability 
of a failure of justice if this motion be denied. I therefore direct 
an order to be entered with the clerk of Courtland county that 
the proceedings on said appeal be deemed good and valid, and 
as effectual as if they were taken and conducted in all respects 
in accordance with the requirements of the code, with the excep- 
tion that the second undertaking be deemed substituted in the 
place of the first, and that the defendant's attorneys have ten 
days after notice of this order in which to except to the sureties 
in said undertaking if they desire so to do. The plaintiff's fees 
on the execution in the sheriff's hands and also $10 costs of op- 
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posing this motion, to be paid within ten days after the receipt 
of this decision ; and all proceedings on the execution in the she- 
riff's hands are to be stayed until the decision of the court on this 
appeal ; and if the defendant's attorneys have not served their 
amendments to the bill of exceptions, they are to have twenty 
days to prepare and serve them. 



SAME COTJET. 

Marchy 1851. 

LiNDSAT V. Sherman. 

jExe(ruti(m^ Supplement(m/ Proceedings to. 

Where the assignee of a judgment makes an affidavit to obtain an order under 292 
of the code, it should appear on the face of the affidavit by what right he moves in 
the matter ; and if not, the order obtained thereon ^^dll be irregular. 

A motion to vacate an order under section 292 may be made to the special term. 

Such an order is not within section 350. 

On an affidavit of one Shattuck, stating that a judgment had 
been obtained and an execution returned unsatisfied, but not 
showing what right Shattuck had in the matter, an order was 
obtained for the appearance, &c., of the judgment debtor. On 
motion to set aside such order, the attorney for the judgment 
creditor in the action denied any knowledge of Shattuck or any 
authority in him to obtain the order. It appeared, however, 
that in fact Shattuck was the assignee of the judgment. The 
motion was argued by 

H. S. Hale^ for the judgment debtor. 

8. C. Dvyyety for the assignee of the judgment. 
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Hand, J. — Two questions arise : Was the affidavit of Shattuck 
sufficient ! And if not, can the proceedings be set aside in this 
way I 

The affidavit by which they were instituted contains every 
necessary allegation, except that it does not show that the person 
deposing to tlie facts has any connexion whatever with the case. 
He does not state that he is interested, or is agent ; nor does it 
appear that his affidavit was made at the request of, or procui*ed 
by, the judgment creditor or his attorney. On the contrary, it 
is shown the attorney on the record had no knowledge of the 
proceedings. Had the judgment creditor or his attorney actually 
appeared in the matter, perhaps the case would have been differ- 
ent. The person making the affidavit, as the case stood before 
the judge, was simply a volunteer, stirring up a controversy be- 
tween others, without the authority, or even the knowledge, of 
the judgment creditor. It now appears that the affidavit was 
made by the assignee of the judgment ; but that proof, at this 
time, cannot have a retroactive effect. 

Then, can the aggrieved party move to vacate the proceedings 
in this court ? or must he first make that motion before the judge 
before whom the proceedings are pending, and if he fail, appeal? 
Or must he. sue out a certiorari ? I think no certiorari necessary 
or proper ; for the proceedings are in a suit in this court. And 
I am inclined to think a party cannot appeal from an exparte 
order, made by a judge, at chambers, to the general term {Code^ 
% 350 ; Savage v. Relyea^ 3 Pr, JS. 276). This was such an or- 
der, and the motion to set it aside is made at a special term. 
The usual practice formerly, was to apply to the judge or officer 
granting the order to vacate it, and on his refusal, to appeal to 
the court (2 P. cfe D. Pr. 60 ; 1 BurreWs Pt, 360). 

In Itex V. WUhea (4 Bwrr, 2569), Justice Yates said, " the va- 
lidity of a judge's order can be impeached either by appealing 
to the court to set it aside, or, if made in vacation, by applying 
in the next term to set aside the proceedings that have been had 
under it." That appeal, however, is in no sense an appeal under 
section 350 of the code. It is, in fact, nothing more than making 
a motion to set the order aside (3 Chit, O, Pr. 33 ; Lyon v. 
BvHis^ 4 Cow. 539). And I am inclined to the opinion, that 
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the code also authorizes the same practice. I think section 324 
extends to a motion in court. 
The proceedings must be set aside. Motion granted. 



SAME COURT. 

Esaex^ March^ 1851. 

CussoN V. Whalon. 

Nonsmt — Diamissmg Complaint. 

Where a plaintiff unreaaonably omits to notice a cause for trial at the next circuit after 
issue joined and after the time to amend the last pleading put in shall expire, the 
defendant may move to dismiss the complaint. And, 

Unless he asks additional relief, may on such motion take a dismissal of the complaint 
and enter judgment for his costs. 

The light to amend is not per $e a stay of proceedings. And, 

Issue is considered as joined for all purposes except amendment inomediately on the 
service of a reply or an answer setting up no new matter, or in an action com- 
menced after an answer of title in a justice's court. 

On a notice of motion for a judgment of nonsuit, the moving party may take a dis- 
missal of the complaint. 

The material facts appear in the decision. 

8. AmeSj for the defendant. 

A. Pond^ for the plaintiff. 

Hand, J. — ^No doubt, where both parties were actors, as in an 
action of replevin, no motion for judgment, as in case of nonsuit, 
would be entertained, before the revised statutes (2 TidcCs Pr. 
703 ; Forrester v. Barrett^ Coleman^a Pr. Ca. 92, S. C. IJ. C. 
247. Pogers v. Tift, 17 J, P. 267). By the revised statutes, 
where neither party noticed the cause in replevin, the defendant 
might move (2 P. S. 530, § 46 ; Potter v. Babcock, Id. in notes). 
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Bj section 258 of the code, either party may notice the cause 
for trial. It would have been more analogous to the old prac- 
tice, to hare considered this as abolishing the xight to move for 
judgment, as in case of nonsuit, or for dismissal of the complaint 
for not trying the cause, as no such right is given to defendant 
by the code, or at least in such direct terms, as was by the re- 
vised statutes in case of replevin. But the Supreme Court has, 
by rule, adopted a different construction. Rule 23 expressly 
authorizes a motion to dismiss the complaint, with costs, for the 
neglect of the plaintiff to bring the cause to trial. And perhaps 
this is better than to put parties to the trouble and expense of 
the defendant attending prepared for trial, when all he asks is to 
terminate the cause. Lee v. Brushy cited by the plaintiff's coun- 
sel, of which a very brief note is found in 3 Code JR. 165,* was 
probably an issue of law. It is enough, however, that the rule 
does not conflict with any statute and is the act of the whole 
court, which always had power to change its own practice, when 
that can be done without violating a statute. 

But it is said this notice is for judgment as in case of nonsuit ; 
whereas the act and the rule allow the court to ^^ dismiss the 
complaint, with costs" {Cade^ § 274 ; Hide 23). The last part 
of section 274 is : ^^ The court may also dismiss the complaint^ 
with costs, in favor of one or more defendants, in case of an un- 
reasonable neglect of the plaintiff to serve the summons on other 
defendants, or to proceed in the catise against tTie defendant or 
defenda/nis served^ But, notwithstanding this phraseology and 
that of the 258th section would seem to require the defendant 
to notice the cause in order to take a jvdg'inent^ that is only ne- 
cessary when he asks for some relief, or something more than a 
dismissal of the suit ; and I think the defendant mi^ have a 
judgment for his costs where the complaint is dismissed. Call- 
ing it a judgment, as in case of nonsuit, in the notice, does not 
mislead, and is the same thing in effect, though by another 
name. 



* This ease is more folly reported 3 Code Rep. 230, and was, it appears, an eqnitj 
■dt peoding when the code took effect 
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Another objection to the motion is, that the plaintiff was not 
bound to consider the cause as finally at issue, until the lapse 
of forty, or at least twenty days, after he served his reply ; and 
if the latter time only, then he insists it was too late to notice. 
The defendant has a right to move for judgment as in case of 
nonsuit, whenever there is, after issue joined, time to notice the 
cause for trial {Brooks v. S%mt^ 3 Cai, B. 94). But formerly, 
not till all the pleadings in a cause were carried to an issue 
{Mumford v. Stacker^ 1 Ccw. 602). Before the code, perhaps 
this precise question could not well arise, for the party was not 
at liberty after plea to amend a pleading already answered 
{Cowles V. Coster^ 4 HiU 660); though cases very analogous 
have been decided in our courts. The right to amend is now 
given by section 172. 

There is no doubt but that both parties in this case could have 
served notice of trial, immediately after the reply was served. 
By section 266, '' at any time after issue, and at least ten days 
before the court, either party may give notice of trial." When 
a reply denying the answer is put in, there is an issue, notwith- 
standing the parties may have the mere right to amend. Though 
it has been decided, that if the plaintiff notices the cause for trial, 
before the time the defendant has to amend expires, he does so 
at his peril {WasTilnim v. Serrioh, 4 Pr. H. 16. 2 Cbde 
Bep. 2. Shvltys v. Owens ^ 14 J. R. 346). And Gridley, J., 
set aside a judgment where the defendant demurred to the com- 
plaint, and noticed it for argument and took judgment by default 
within twenty days after service of the demurrer, and before the 
service of amended complaint, which was also put in within 
twenty days. Though he admitted both sides had pursued the 
plain language of the act {Morgan v. Leland^ 1 Code B. 123. 
Hawley v. HancJiet^ 1 Cow. B. 152). No doubt if the plaintiff 
had not amended, the defendant in that case would have been 
regular. The right to amend is not per se a stay of proceedings. 

If the defendant waives his right to amend, either by noticing 
the cause for trial, or by express notice that he shall not amend, 
unless the plaintiff also may take time to amend, the latter is 
bound to go on. But if the defendant does not do that, I think 
an equitable construction will not hold the plaintiff in de&ult, 
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where there is not a reasonable time before circuit, to prepare 
for trial, after the time to amend shall have elapsed. Perhaps 
the statute has determined that to be ten days. There is nothing 
in the way of noticing the cause at any time after service of the 
reply ; and, if no amendment be interposed, the plaintiff then 
would have ten days to prepare. Vigilance is always beneficial 
to litigants. In this case, if the time in which to amend tenni- 
nated on the 20th day of January, the plaintiff had fourteen 
days, and should have tried the cause. It is insisted, however, 
that as the reply was served by mail, the defendant had forty 
days in which to amend {flode^ §§ 172, 412, Washburn v. Her- 
rick^ 9wpTd), This is evidently the true construction of the sta- 
tute, and the provision in section 172, allowing a pleading to be 
amended within twenty days after the answer to it shall be 
served, does not limit the period for amendment, absolutely, 
without reference to sections 412. Mailing is service {Vom 
Heme V. Mordgomery^ 5 Pr. JR. 238). 

But there is another part of the case that, aft;er some hesita- 
tion, I think, obviates this difficulty. This suit, which is for a 
trespass, was originally commenced in a justice's court, where 
the defendant pleaded title, and gave the requisite undertaking. 
I do not see how the defendant could amend his answer in this 
court {Code^ § 60. McNama/ra v. Bitdy^ 4 Pr. R, 44. 2 Code 
Rep. 42). K I am right on this point, there was no danger in 
noticing the cause without waiting for an amendment. 

The motion must be granted, but with leave to stipulate. Or- 
dered accordingly. 



SAME COURT. 

Oneida^ March^ 1861. 
CaANE -y. Sawyer. 



Proceedings to (xyin^pd the DeterminaUon of Claims to Real 

Property. 

These proceedings mu^t be commenced in the manner prescribod hj the revised statutes, 
notvrithstanding the provision in section 449 of the code. 
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MonoN to set aaide a Bummons and complaint to compel the 
determination of a claim to real property. 

JFbrd^ for the motion. 

Ehwod^ opposed. 

Gbidley, J. — ^By section 449 of the code, the proceedings are 
^to be prosecuted by " action," pm^nant to the code. In other 
words, they mnst be commenced by summons. Accordingly, 
the summons in this case is made to require the defendant to 
serve a copy of his answer within forty days after service of the 
summons ; '^orto assert his cUdm to the premises described in 
the complaint in the time and m/znner required iy la/w^ or in 
default thereof that the plaintiff would apply to the court for 
relief." 

Now, by turning to the provisions in question in the revised 
statutes (2 B, S, 313), we find that the party must serve on the 
claimant a notice " svhscribed vnth his na/me and place of resi- 
dencey^ containing several facts set forth in the statute. Then 
follow the proceedings, as prescribed by the act, viz. the rule 
for the appearance of the claimant, judgment for not appearing, 
plea of disclaimer. And in the event that the person on whom 
the notice is served claims title in fee, or for life, in possession, 
remainder, or reversion, he then becomes plaintiff in an action 
of ejectment, and the proceedings are thenceforward conducted 
according to ordinary practice in actions of ejectment. 

There seems to be insuperable objections to taking these pro- 
ceedings by action under the code. 

1. Section 127 requires all actions to be commenced by sum- 
mons. 

2. Section 128 declares that the summons shall require the 
defendant to appear and serve a copy of his answer, cfec, ^oithin 
twenty days. The summons in this case gives forty days instead 
of twenty ; and is, moreover, in the alternative, requiring the 
defendant to answer, &c., or, " to assert his claim to the pre- 
mdses in the ti/me cmd mwrmer required iy lawP This is a mat- 
ter which the code does not contemplate to be embraced in the 
summons* 
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3. This Bummoiis is here made to notify the defendant to de- 
clare in the ejectment, in the event that he claims title to the 
premises in question. In other words, the complaint which is 
annexed to the summons and served with it, is to be answered 
by a complaint of the defendant, who by that means is to be- 
come plaintiff, and the present plaintiff defendant. The pro- 
ceeding, then, by action, will involve two actions, in which the 
parties will change places, and the complainant in this suit will^^ 
ultimately become defendant in the suit to be commenced. 

This result shows the absurdity of the proceedings being taken V 
by action, instead of proceeding by notice in the special manner 
authorized by the revised statutes. The summons is prescribed 
by statute, and cannot be changed in any important particular 
without being irregular. 

Again, in this particular case there is another objection to the 
proceeding, independent of the views before given. 

The first requisite in section 2 of the provisions of the revised 
statutes is nowhere found, either in the summons or complaint — 
the name and place of residence of the party giving the notice 
are not given. 

The 449th section provides a proceeding by action as a cumu- 
lative remedy ; so the proceeding under the revised statutes is 
preserved by the 471st section of the code. This section de- 
clares that the code ^^ shall not affect any existing statutory pro- 
visions relating to actions not inconsistent with this act." The 
provisions of the revised statutes relate to the action of eject- 
ment, and provide how the claimant shall become a plaintiff in 
such action. The 449th section of the code is inoperative, for 
the reason that it provides no mode by which its object can be 
accomplished consistently with the statutory provisions of the 
code as to the commencement of suits. The mode prescribed 
by statute, to compel a determination of claims to real estate, 
was a proceeding 8ui generis^ and it answered the purpose of 
compelling the adverse party to commence a suit in ejectment. 
But when the framers of the code undertook to substitute an ac- 
tion in the lieu of a notice, they prescribed an action to be 
brought against a party to compel him to commence an action 
against the plaintiff in the first action. We have then a (xmr 
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plaint instead of a notice. Now, if* the defendant desires to 
contest the title with the claimant, he must serve on the plain- 
tiff, not an answer, but a complaint, in an ejectment canse. 
Here the pleadings in the first suit cease, so &r as depends on 
the code, and this first action, instead of resulting in an answer 
and reply, which is tried and followed by a verdict and judg- 
ment, is Tnerged in an action brought by the defendant, in which 
the plaintiff in the first action is miraculously changed into a 
defendant, and the defendant undergoes a like change of charac- 
ter and appears as plaintiff in a new action. It is seen that the 
first action has, by this process, entirely disappeared. The ob- 
ject of this proceeding can be obtained by a notice under the 
revised statutes ; but I trust I need say no more to satisfy any 
lawyer that it cannot be done by action under the code, imless 
an action is a very different thing fix)m what it has been under- 
stood to be by the profession. Motion granted. 



STJPKEME COUET. 

General Term^ Albany^ February^ 1850. 

Present^ Watson, Pabkeb, and Wbight, J J. 

HoLLENBECK V, Yxs Valkenbubgh and others. 

Witness — Interest. 

The disqaalification on the ground of interest of a party to the action as a witness 
applies as well to the adverse party as to the party offering his testimony in his own 
behalf. 

This was a motion to set aside the report of a referee. Seve- 
ral questions were presented, of which we notice only the above ; 
and as to that. 

The Ckmrt^pefT Pabkee, J., said : — ^This cause was commenced 
in eqiiity before the code took effect, and was tried before the 
referee in February, 1849. It is, therefore, to be governed by 
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the code of 1848, bo far as that act was made applicable to ex- 
isting suitB. 

On the trial, the plaintiff called as witnesses two of the de- 
fendants. They were objected to by the other defendants, on the 
ground of their interest in favor of the plaintiff. The objection 
was overruled and their testimony received. It is now urged 
that the exception to the admission of such testimony was well 
taken. 

This evidence was admitted by the referee, under section 344 
of the code of 1848, which provided that a party to an action 
might be examined as a witness, at the instance of the adverse 
party, or of any one of several adverse parties. Section 361 
enacted that no person, offered as a witness, should be excluded 
by reason of his interest in the event of the action. And section 
352 declared that the last section should not apply to a party to 
the action, nor to any person for whose immediate benefit it was 
prosecuted or defended, nor to any assignee of a thing in action, 
assigned for the j)urpose of making him a witness. The meaning 
of this seems plainly to be that a party to the action, &c., may 
be disqualified on the ground of interest. As to them, the law 
remains as it formerly existed, and their competency depends 
upon their having no interest in the event of the action. 

It is important to ascertain whether this exception to the gene- 
ral rule laid down in the statute on the subject of interest, ex- 
tends to an adverse party called as a witness. This is a question 
that has been somewhat discussed among the profession, but I 
am not aware that it has been decided in any reported case. 
The question will no doubt be frequently presented, as the same 
language employed on this subject in the code of 1848 was re- 
enacted in the code of 1849, and is still in force. 

It is claimed that it was the intention of the framers of the 
code, to provide only that a party should not be a witness in his 
own behalf There may, perhaps, be some ground for such an 
inference, from the provisions of the other clause of the section ; 
but there is certainly no such restriction made. When they say 
this section shall not apply to a party to the action, it means any 
party to the action ; as well the party offering the evidence, as 
ihe adverse party when called as a witness ; and there seems to 
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be good reason for such a construction. Without it, it would be 
impossible to prevent a party being a witness in his own behalf, 
by collusion. The former chancery practice is now adopted as 
to making parties. If a person, having a common interest with 
the plaintijBT, a joint contractor, for instance, refuses to join in 
bringing the action, he is to be made a defendant {Gode^ § 119). 
And if he may then be examined as a witness on the call of the 
plaintiff, regardless of his interest, he may give evidence in his 
own cause, and for his own benefit, which he could not have 
done, if he had occupied his proper position as a plaintiff. QoX- 
lusion could not be prevented under such a construction of the 
statute. I think the disqualification on the ground of interest 
applies, therefore, as well to the adverse party, as to the party 
offering his testimony in his own behalf. 

/ 

H. Hogeboom^ for plaintiff. 
K. Miller y for defendants. 

See Selkirk ▼. Water 9, infra. 



ALBANY CIRCUIT. 

Ma/rch^ 1851. 

Selkirk v. Waters and others. 

Co-defendant — Witn,es%. 

One co-defendant is a competent witnesB for another co-defendant in all joint and 
several actions, whether in contract or for a tort, and in all actions in which a sepa- 
rate judgment can be rendered in favor of co-defendant, provided he is not diaqnali- 
fied by reason of interest, for a defendant is still to be excluded as a witness if inte- 
rested in the event, of the action. 

Ok the trial of an action for libel against five defendants, 
one defendant. Waters, was called as a witness on behalf of the 
other defendants. Objection was taken to his competency, and 
the point argued by 
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H, O. WAeaton and S. Steioena^ for the plaintiff. 
J. K, Porter^ for the defendants. 

Pabkeb, J. — I am aware that it had been decided at general 
term in the fifth judicial district, that in an action against seve- 
ral for a tort, one of the defendants cannot be examined as a wit- 
ness in behalf of his co-defendants {Munaon v. Hagemian^ 6 How, 
Pr. JR. 233). I understand, however, that a decision has been 
made at general term in the sixth judicial district, by which such 
a witness is held to be competent, but I have not yet seen the 
opinion of the court, which is said to have been written by Mr. 
Justice ShanUand. {Reported^ 3 Cod£ Hep. 177.) I learn also 
that the constniction given by the judges of the fourth district, 
in their several practice at the circuit, is in favor of the compe- 
tency of the witness ; and such has been my own invariable 
practice at the circuit, since the adoption of the code. I cannot 
agree with the very able judge who delivered the opinion in 
Munson v. Hagerman^ that the first clause of the 397th section 
of the code was intended only to establish, in all actions, the 
same practice as to the examination of parties that prevailed in 
the late court of chancery. The language is general. " A party 
may be examined on behalf of his co-plaintiff or a co-defendant." 
And the next clause, '' but the examination, thus taken, shall not 
be used on behalf of the party examined," seems to imply that 
there is no such restriction, and that it was therefore deemed ne- 
cessary to provide for the use to be made of the evidence. I 
think it was the intention of the legislature to make a party, in 
all cases where there may be several judgments, a competent 
witness for a co-plaintiff or co-defendant. The only restriction 
is that imposed by section 399, which excludes a party as a wit- 
ness, if interested in the event of the action. 

Even in an action upon a joint contract, I think one defendant 
is a competent witness in behalf of his co-defendant, to prove 
any defence of which his co-defendant may avail himself sepa- 
rately, as bankruptcy, infancy, &c. ; because, on such a defence, 
though the contract was joint, the co-defendant may have judg- 
ment in his favor and judgment may be rendered agamst the 
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defendant called as a witness. The legal consequences would 
therefore be the same as if the suit were brought on a joint and 
several contract. But, ordinarily, in a suit on a joint contract, 
one defendant cannot be qualified as a witness, because he is 
caQed to establish a defence common to both the defendants ; 
that is, to prove facts that constitute an entire defence to the de- 
mand, as to both the defendants. Such evidence may be ex- 
cluded as irrelevant ; for on it, the court could not give judgment 
in favor of both defendants, it being provided by statute, that 
such examination should not be used on behalf of the party ex- 
amined; and, on it, the court could not give judgment in favor 
of the other defendant, because there cannot be a several judg- 
ment on a joint contract, except where there is a personal de- 
fence, as bankruptcy, infancy, &c. I think the code has not 
changed the law which requires a joint judgment on a joint con- 
tract. It only permits a severance of the parties, " whenever a 
several judgment may be proper" {Gode^ § 274). It is true, it 
provides that judgment may be given for or against one or more 
of several plaintiffs, or defendants. But that is only giving per- 
mission to adapt the jiidgment to the contract, as it shall be 
found to have been made. If three men are sued as partners, 
and it turns out that two of them only constituted the finn, 
judgment may be rendered against two and in favor of the other 
defendant. So if the demand on which a recovery is sought is 
proved on the trial to be due to but two of three plaintiffs, those 
two may have judgment, and a judgment may be rendered 
against the other plaintiff. In neither of these cases is it any 
longer necessary to nonsuit the plaintiff, and put them to the 
expense and delay of a second action ; but the court now has 
ample power to render judgment according to the contract as 
ascertained. The practice has been changed and greatly im- 
proved, but the legal rights upon the merits remain as agreed 
upon by the parties. Contracts must be enforced as made. It 
is only where the law has given a personal discharge from the 
whole obligation to one of two joint contractors, as in case of 
discharge in bankruptcy, that he ceases to be liable, and the 
contract remaining, judgment may be taken against the other 
defendant. 
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The contract being joint, judgment most be given either 
against both or in favor of both defendants. The conrt has no 
power to make a new contract for the parties, on which to give 
jndgment by making it several as well as joint when the parties 
made it joint only. In an action, therefore, upon a joint con- 
tract, though one defendant is competent to prove any defence 
peculiar to his co-defendant, the court may reject as irrelevant 
all other evidence ; for no legitimate use can be made of such 
evidence if it is received. In such a case the objection is to the 
relevancy of the evidence rather than to the competency of the 
witness. 

But in an action on a joint and several contract, or to recover 
damages for a tort, where the remedy is always joint and seve- 
ral, I think a defendant is in all cases a competent witness for 
his co-defendant, provided he be not disqualified by reason of 
interest. Because, in all such cases, judgment may be rendered 
against the witness and in favor of the other defendant, and the 
testimony received may thus have a l^al application. It is the 
policy of the law in such cases to give to each defendant the 
same advantage he would have had if he had been sued sepa- 
rately, and not to allow a plaintiff, at his option, to exclude wit- 
nesses by making them defendants. The legislature acted upon 
the same policy in 1832, in allowing makers and endorsers of 
a promissory note, when sued together, to be witnesses for each 
other. 

A defendant must, however, still be excluded, if interested in 
the event of the suit. Generally, this objection will not exist, 
because his testimony is only to be used in behalf of the other 
defendants. Yet it may sometimes happen that he will still be 
interested, for he may be so situated as to gain by a judgment in 
&vor of the other defendants, or to lose by one against them ; 
and if so, unless his interest be removed by release or otherwise, 
he must be excluded.* 

It is objected that a defendant, in an action for a tort, cannot 
be a witness for his co-defendant, because several damages can- 
not be assessed against each defendant ; and there being but one 

• See HoUenheek v. Van Valkenbergh, vote p. 33. 
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assessment of damages, that he is interested in reducing the 
amount. The answer to this objection is to my mind entirely 
satisfactory. The witness may prove a full defence in favor of 
his co-defendant. K he is only offered to prove mitigating cir- 
cumstances in behalf of his co-defendant, I think the evidence 
may be excluded as irrelevant ; for there can bo but one assess- 
ment of damages, and as, in tort, all are principals and equally 
guilty in law, the plaintiff has a right to recover the fall amount 
of damages against all, though one of the defendants may have 
inflicted much less of it than the witness. That one inflicted 
less, would therefore be immaterial. The witness would not be 
interested in proving mitigating circumstances in favor of a co- 
defendant, because it would not be the legal effect of such evi- 
dence to lessen the amount of recovery. 

And if the witness is offered for the purpose of proving an 
entire defence for his co-defendant, and it turns out that the evi- 
dence, when received, only goes to excuse in part the act of the 
co-defendant, the jury should be instructed not to take into con- 
sideration such mitigating circumstances, in the assessment of 
damages. For if a great injury, as in an action for an assault 
and battery, has been inflicted by several persons, all of whom 
are sued, the plaintiff is entitled to recover full damages against 
all, though the injury was mainly inflicted by one person and 
the others acted only in aid of him. Suppose, in such an action, 
a pri/iiia facie case was made out by the plaintiff, on which he 
ought to recover five hundred dollars damages. One of the de- 
fendants is then called as a witness for his co-defendants, and 
testifies that he struck the blow which produced the injury, and 
that the others only stood by and encouraged him in the act. 
This would constitute no defence in favor of the other defend- 
ants, and might therefore be excluded. Or, if received, the jury 
would be instructed that they ought to assess damages for the 
full extent of the injury against all the defendants, each, in law, 
being equally liable for the entire injury. If, however, the wit- 
ness called should prove that he alone did the injury and that 
the other defendants were not present and knew nothing of the 
transaction, and the jury believe the evidence, they would find 
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a verdict against the witness alone and in favor of the other de- 
fendants. 

Hiere is certainly a difficulty in some cases, in separating, in 
our minds, the evidence, so that a part of it shall weigh only 
against one of the defendants and a part against both ; and I 
have seen that there is great danger that a jury will give to both 
defendants the benefit of the testimony of the one called as a 
witness. This objection, however, goes only to the policy of the 
law. I have found the same difficulty at the circuit, where 
makers and endorsers are joined in the same suit and one of 
them is called as a witness for the other. But the second clause 
of the 397th section, above quoted, plainly provides, that where 
a defendant is called to testify for his co-defendant, his evidence 
shall not be taken into consideration in deciding between the 
plaintiff and the witness ; but it is to be received as against the 
other defendant. Such a discrimination is therefore required by 
the statute. 

I have thus stated what I think is the true construction of the 
section in question, and have given my reasons for the opinions 
I entertain. There seems to me to be no great difficulty in giving 
full effect to this provision of the code ; and amidst the conflict- 
ing decisions made at the general terms, I think it is my duty 
to be governed by my own settled convictions, until the construc- 
tion shall be settled by the court of appeals, or the legislature 
shall alter the law or pass a declaratory act. 

I shall therefore admit Mr. Waters to be sworn in behalf of 
his co-defendants. 

[Note.— See 2 Code Rep. 33. n>. 140. 5 Pr. R. 8. 4 Pr. R. 272 ; and in John- 
9on V. WiUon, the court of common pleas at general tenn (27 June, 1851) said that 
until the question was finally settled by the court of appeals, they would hold that one 
co-defendant could not be examined for another in actions upon a joint liability, whe- 
ther on contract or in tort.] 
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SUPREME OOTJRT. 
S^pecicH Term.'-^^Samtoga, Jamtary^ 1851. 

OOLLOHB V. CaLDWXIX. 

What eoits are allowed a dafeiMiinf -o& 4ha allowance of hia dflmorrar to tht 

complaint 1 
A motion to reacyost costs should be made promptly, and before the costs art 

paid. 

WiLLABD, J. — This is a motion for a retaxation of costB in 
ihe nature of an ^peal from an adjustment thereof made by 
the derk of Montgomery county, under § 311 of the Code. 
This adjustment or taxation was made by the clerk, upon notice 
to the plaintiffi from the defendants, on the Ist day of Novem* 
ber last. The costs were allowed to the defendants, who 
Bererally demurred to the complaint ; the demurrers being 
allowed, and the plaintrflb having leave to amend on payment 
of the costs of the demurrers, within twenty days. The 
plaintiff paid the costs voltmtarily within the time. Since the 
taxation, and, indeed, since the payment, there have been 
aeveral special terms, at which this motion might have been 
made. 

I. The defendants having appeared and defended severally 
were each entitled to a bill of costs. 

n. The costs were correctly adjusted. The costs contem- 
plaled by the role were those incidental to the demurrer. They 
^embrace proceedings before notice of trial (|i5*00) ; that is the 
drawii^ and the copies of the demurrer. 2. The subsequent 
proceedings befixre trial ($7*00) ; this is what was formerly com* 
lirised under the head of brief and points. 8. For the trial of 
file issue of law ($12-00). . This, under the former practice, was 
^wered by the counsel fee on argument In some oases it 
would be move, in aome less, than the corresponding charge 
under the Code. 

HL The plaintiffii «hoiild have moved at an earlier day, or 

4 
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be able to give some ezcnBe for the delay. Thej should Iiave 
moved before payment of the money. They paid without 
objection. 

The motion must be denied with seven dollars costs to each 
of the defendants, Mitchell and Beed. 



SAME COTJRT. 
Speddl Term,. — Erie^ December^ 1860. 

LrrCHFEBLD V, BuBWELL. 

Service of a sammonfl out of the State \b a nullity. 

An admiaeion by a defendant of service should state when and where service was 
made ; and the court, before it will grant a motion for judgment on such admission, 
must be satisfied that the signature thereto is that of the defendant. 

The sheiifi*'s certificate of service of the summons should state the action to which 
the summons related. 

Sill, J. — To show service on the defendants Judd and wife, a 
sneriff 's certificate is produced, which states that he served on 
them a copy of a Bfwmmums and oanyplaintj but it does not 
appear that they were the summons and complaint in this 
cause. 

The service upon the defendants, Norman Bice and wife, is 
sought to be proved by an admission to which their names are 
written, but there is nothing showing that the signatures are 
those of the defendants, or were placed there by their direction. 
The court takes judicial notice of the signatures of its officers 
because they are such ; but I am not apprised of any theory or 
legal fiction by which the court are presumed to know the sig^ 
nature of a party defendant who has not appeared in the cause. 
(2 Hm, 869.) 

The code makes the defendant's admission evidence of ser- 
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yice, but I cannot know that it is the admission of these 
defendants without some evidence showing the signatures to be 
their's, or that their names were subscribed to it with their 
assent. 

There is another difficulty in this case, even if I could take 
judicial notice of the genuineness of these signatures. The ser- 
vice and admission were made in the state of Michigan. Ser- 
vice of process out of the territorial jurisdiction of the court 
fiom which it issued was at common law a nullity, and service 
of the process of our courts on defendants out of this state is in- 
efficacious as the basis of any judicial proceeding in personanx, 
{EulheH V. Hope Mutual Ins. Co.^ 4 Pr. R. 275, 415 ; 2 Code 
Hep. 146.) 

Proceedings may be had against property in this state belong- 
ing to a non-resident. But notice must be given to such non- 
resident in the mode which the code specifies (§ 135), and which 
it calls service of a summons in the suit. In all such cases an 
order for publication made by the court or a judge is indispen- 
sable, and then the effect of a personal service is merely to dis* 
pense with the service by mail, prescribed by the code of pro- 
cedure (§ 135, sub. 6). Without an order and publication 
personal service is unavailable. 

The motion for judgment is denied. 



SAME OOTJET. 

Special Term. — ScJienectady^ AprU^ 1851. 

Gbahak v. Mo Couk. 

A party is bound by the copy of the pleading mired by him. 

Where a pleading requires to be, and is in fact verified, the copy served most contain 
a copy of the affidavit, and jurat, and the flignatnre of the officer before whom 
. taken, or the service will be irregular, and the opposite party may return the plead- 
ing or move to set it aside. 

Isr this case the complaint was verified, the ofMwer was also 
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Terified, bat the copy eenred omitted by mistake the name of 
the officer before whom the affidayit was sworn. The plaintiff 
retumed the cc^y answer. The defendant's attorney supplied 
the defect, and resenred the copy answer, not however nntil the 
time for answering had expired. The plaintiff now moved for 
judgment for de&ult of an answer. * 

WiLLAiED, J. — The only question in the case is whether the 
omission in the copy served, of the name of the officer, before 
whom the answer was verified, renders the service irregular. 

Under the former practice, the court held {Livingston v. 
Cfheetham^ 2 J. B. 479,) that the omission of the jurat and signa- 
ture of the party to a copy of an affidavit on which a motion 
was made, formed no objection to the service. That case has 
been followed in similar cases ever since. But that case is differ- 
ent from the present. The opposing party could ascertain 
whether the original papers were sworn to, by raising the objec- 
tion on the argument The original being present could be 
inspected ; and, whether inspected or not, it is not to be pre- 
sumed that the court would grant a motion, founded upon an 
itffidavit not regularly verified. But in the case of an affidavit 
to a pleading, the party on whom it is served, has no means of 
knowing whether the original was sworn to, without sending to 
the clerk's office to inspect it. In CAdse v. jEchoards (2 Wend. 
283), it was held that where the jurat was an essential part of 
the affidavit, without which it would be unintelligible, a copy 
of it should be served with the affidavit. The name of the 
officer, they say, may be omitted, but not the date of the jurat. 

IJndar the former practice, pleas in abatement were required 
to be verified by affidavit, and to be filed with the affidavit. 
And in the English practice, where the parties procured copies 
from the office, the omission to file an affidavit with the plea, 
justified the plaintiff in treating it as a nullity, and signing 
judgment as for want of a plea. (1 Str. 639 ; 2 Ld. Ray. 1409 ; 
2 Arch. Pr. p. 2.) 

In this state, after the adoption of the rules of April term, 
1796, requiring pleadings to be served, and computing the time 
•to annrer, ixom the time of the service of a copy of the plead- 
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ing and notice of the rule, and up to the time of the adoption 
of the code, the party was held to be bound by the pleading 
served. {Smith v. WeUa^ 6 J. R. 286.) He had a right, there- 
fore, to assume that the original on file was, in all respects, like 
the copy served. If the parties required that the plea should be 
verified, a copy of the plea and the affidavit of verification must 
be served. K the copy of the affidavit did not contain the 
name of the officer to the jurat, the opposite party had a right 
to presume that the original was not sworn to, and to act 
accordingly. Such was the practice when the code took efifect. 

The code is entirely silent on the present question. It requires, 
indeed, all pleadings to be subscribed by the party or his 
attorney, (§ 156,) and points out the mode of service. (§§ 408 
to 412.) It does not, in terms, require the affidavit accompany- 
ing the pleading, to be served at all ; nor does it declare the 
effect of an omission to verify the pleading, when a verification 
is required. These points are, therefore, left to be decided by 
the well settled principles of practice in analogous cases. It 
follows, that a copy of the entire affidavit verifying a pleading 
should be served with the pleading ; and, if that affidavit be 
defective, the adverse party may treat it as a nullity, and return 
it, or move to set aside the pleading. The omission of the name 
of the officer, before whom the answer was sworn to, was a 
defect for which the plaintiff might treat the service as a nut 
lity. He had a right to assume, that the original was not sworn 
to at all. 

As the answer was in fact sworn to, and contains a defence, 
the defendant is permitted, within ten days after service of a 
copy of this rule, and on the payment of ten dollars costs, to 
serve a corrected copy. The plaintiff's motion for judgment is, 
therefore, denied.* 



* This decidon implies that the judge wss of opinion, that, after the time to answer 
bas expired, the defendant cannot, unless by leave of the court, put in an answer^-Hi 
point on which conflicting decisions have been made. (DvidUif v. Hubbard, 2 Coda 
Rep. 70 ; Fo9ter v. Udell, ib. 30 ; MeGown v. Leaoemoorth, 3 Code Rep. 151.) 
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Johnrton ▼. Biyant. 



SAME COURT. 
Special Term. — Mawrae^ Ncfomher^ 1850. 
Johnston t;. Bbyan. 

A motion for jadgment for not serving a copy of the complaint most be made in th* 
district, or in a county adjoining the county, in which the aummons states the 
complaint will be filed. 

If no complaint be filed, it will be presumed that the place of trial mentioned 
therein, is the county where the summons states the complaint will be filed. 

The summons in this case was served without any copy of the 
complaint, and stated, that the complaint wonld be filed with 
the clerk of Oneida county. A demand of a copy of the com- 
plaint had been made, and not complied with, nor had the 
complaint been filed. Motion was now made for judgment, for 
the neglect to deliver a copy of the complaint, and it was 
objected that the motion should have been in the fifth district 

Welles, J. — ^By § 401 of the code, motions must be made 
within the district in which the action is triable, &c. § 142 
provides that the complaint shall contain the title of the cause, 
specifying the name of the court in which the action is brought, 
and the name of the county in which the plaintiff desires the 
trial to be had, &:c. By § 130, in case the complaint be not 
served with the summons, the latter shall state where the former 
will be filed ; and if the defendant, within ten days, make 
demand in writing of a copy of the complaint, specifying a 
place within the state where it may be served, a copy thereof 
shall be served accordingly, &c. By rule 3 of this court, 
papers are required to be filed in the oflSce of the clerk of the 
county specified in the complaint as the place of trial. 

In this case no copy of the complaint was served with the 
summons, nor has it since been served. It does not appear 
whether it has yet been filed. The summons stated it would be 
filed with the clerk of Oneida county. If it has been filed, it 
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mnfit have been there, or it would have been irregular, because 
the summons stated it would be filed there, which was necessary 
by § 180. 

I think it cannot be maintained that this motion could be 
regularly made either in the fifth or sixth district, at the option 
of the defendant. K that were so, by the same rule it could be 
made anywhere in the state, at the defendant's election. There 
is no good reason why it could be made in Monroe county any 
more than in Ohautauque, St. Lawrence, or New York. I 
incline to the opinion, that the motion should have been made 
in the fifth district, unless Oneida county adjoins some other 
district, in which case it may be made in a county in such other 
district adjoining Oneida. (§ 401.) 

When the motion shall be so made, the plaintiff will not be 
allowed to object that it does not appear where the action was 
triable, as it would be presumed that when the complaint 
ahould be filed in Oneida county, it would specify that county 
as the place of trial. The motion is, therefore, denied ; but 
as the question is new, and involves a construction of various 
provisions of the code, no costs are allowed for opposing. 



SUPREME COURT. 

Special Term. — Oneida^ Ajpril^ 1851. 

Pakk v. Ohueoh. 

What 18 a sufficient authority to enter judgment under the code, $ 383 1 
An execution which, in effect, contains the requisites prescribed by the code, $ 389, 
is sufficient 

This was a motion by the defendant to set aside the judgment 
and execution in this cause for irregularily. 
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ChuDLET, J.— A judgmeat was confaBaed on the 16ib of 
ICaroh, 1850, for the Bom of $1,413, and, aa the 29th of Ifiareh, 
1850, an ezecatioa was issued thereon. This motion is made to 
set aside the execation npon seyeral gronnds« 

1. It 18 said that there was an irregnlarity in the eonfessioii 
of judgment The particular irregularity relied on is, that the 
Qcmfession does not contain any authorit7 to enter judgment 
pursuant to § 883, subd. 1. The confiassion of judgment com- 
mences with the title of the cause, and then proceeds thus: 
^^ judgment is hereby confessed in this cause for the sum of 
$1,413," &c. It is difficult to state the authority in a more 
direct manner than is done here ; especially when we remember, 
that the defendants both swear to this statement, and that in 
ereiy other respect the confession is admitted to conform to the 
statute. Again, this part of the statute is directory merely, and 
the defendants cannot be heard to object to it, especially after 
the lapse of more than a year ; one year bars all relief for 
irregularity. (2 B. S. 282, § 2 ; see also Griffin y. JfitckeUj 2 
Cow. 548.)* 

2. There are several objections made to the form of the exe- 
cution. It is said that the execution is to be deemed process of 
the court by § 286 of the code ; and that, by the revised sta- 
tutes (2 B. S. 275), it is provided that all writs and process 
shall be in the name of the people of the state. It is fiirther 
urged, that the process should be tested in the name of the 
chief or senior judge (2 B. S. 198, § 10), and that by the code, 
§ 290, the execution should be returnable within sixty days 
after its receipt by the sheriff. The execution in this case is not 
in the name of the people, is not tested in the name of any 
judge, and is not on the face of the process made returnable 
within sixty days, but on the back is endorsed a direction to the 
sheriff to return the same in sixty days. 



* In Manufaeturef9 Bank ▼. St, John, 5 Hill, 497, and Manufacturer^ 9 B4tnk t. 
Scvd, 3 Denio, 357, it was held, that this provisioii of the revised statutes did not 
praveat the setting atide a judgment by ooniession after the lapse of more thaa a year, 
for the want of a sufficient statemsat. The attantioB of tbs ooort does not appear 
to have been called to these decisiona. 
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It » to be remarked that the ezecation contains all the reqni- 
■itee specified in die 989th section of die code. This, the coun- 
sel for the plaintiff argaed, is enough ; and it must be confessed 
that such an interpretation seems to be in accordance with the 
spirit of the code. It is true that the execution is etill deemed 
the process of the court. Li one sense it is not the mere direo^ 
tion of the attorney who issues it ; but, in all other respects, the 
code itself in § 289 prescribes what its contents shall be. When 
the code declares in terms what it shall contain, and the execu* 
tion conforms to the rule prescribed bj the statute, it is difficult 
to say that the process is not warranted by the code. But, if 
the rule were otherwise, the defects alleged against this execution 
could be amended on this motion. (1 Cow. 199 ; 4 Cow. 158 ; 
8 Cow. 39, 42.) 

Motion denied.* 



SAME COURT. 

Qenerid Term^ Jul/y^ 1860. 

AUachm&nJt, — Appeal from Order. — UndertcMng. 

CONKUN V. DUTOHEB. 

AffidaTit to obtain an attachment from a county judge, when it is sufficient to confer 

jurifldiction. 
An attachment may be aet aside for vrregMkaritff on motion at special term ; bat 

whero improvidently issued, it will be Taoated only by ai^lication to the jadgt 

who ordered it, or by appeal to the general term ; but 
In neither case can the defendant use opposing, nor the plaintiff additional affidavits. 
An undertaking, whatever its form, which, in eSect, complies with the requisites of 

f 230, is sufficient, and, if it has not been acknowledged, it may be, nunc jpro tunc. 



• This deeisi<m is ia diieot aotordawM with FUrte t. Oram^ 4 Pr. R. 357 ; 8 
Code Rep. 31. 
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Conklln t. Dvtoher. 

Tms was an appeal from an order at special term, denying fbe 
defendant's motion to set aside an attadmient as improTidentty 
issued hj a comity judge. 

By the CSoukt. — Shakxland, J. — ^1. Hie fiujts set fortli in 
plaintiflb' affidavit to procure the attachment, were entirely 
sufficient to entitle them to that process. The rule is, that if 
enough is set forth in the affidavit, to call upon the officer for 
the exercise of his judgment upon the weight and importance 
of the evidence, it is sufficient ; it is only where there is a total 
want of evidence upon some essential point, that the officer will 
fail to acquire jurisdiction. (4 Hill, 602 ; 20 Wend. 77.) 

2. The defendant's affidavit to falsify the facts contained in the 
plaintiff's affidavit should not be received. No provision is 
made by the code for superseding the attachment in this man- 
ner; and the well settled rule, independent of any statutory 
provision, is not to receive contradictory affidavits on questions 
like this. It is so, on attachments issued by justices (9 J. R. 
130), even where it is attempted by plea in abatement of the 
process. So, on questions of holding to bail. (4 Vesey, Jr., 
690; 2 East. R. 443; 16 M. & W. 196; 12 Price R. 194; 
1 Excheq. R. 436 ; 3 Barb. S. C. Rep. 229 ; 3 How. Pr. R. 
266.) 

The code, in allowing this process, evidently intended it as in 
the nature of bail ; and the defendant can, at any time before 
final judgment, get the property discharged by giving an under- 
taking for the payment of any judgment which may be 
recovered. (§§ 240, 241.) The entire omission of any other 
mode of discharging the attachment, is quite conclusive that the 
legislature did not intend that conflicting affidavits should be 
received for that purpose ; especially as they have carefiilly pro- 
vided for the reception of such affidavits in two of the provi- 
sional remedies in this same code. In the cases of arrest and 
bail, §§ 204 and 206 provide, that a defendant arrested may apply 
on motion to vacate the order of arrest, &c. Similar provisions 
are made by which to get rid of injunction orders, by §§ 226 
and 226. Like provisions were made by the 46th and 46th sec- 
tions of the absconding debtors^ act. (2 R. S. 70, 3d ed.) 
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Conklin t. Dutolier. 



3. The affidayit of the plaintifk' attorney, read in opposition 
to this motion at the special term, provee that the snmmons was 
in fact issued previous to the issuing of the attachment ; and as 
it was not necessary for the plaintiff to state, in their original 
affidavit for this process, that a summons had been issued, it was 
in time to show that &iGt in opposition to this motion. 

4. The undertaking in the form of a penal bond, is good as an 
undertaking under the code, as no particular form is prescribed 
for such an instrument. The conditions of this bond or under* 
taking are all that the code requires. Both damages and costs 
are provided for, and the penalty is in the sum of $250. (§ 230.) 

5. But the undertaking was not proved or acknowledged 
before the same was received by the county judge as required 
by the last clause of rule 76th of this court. But it is a defect 
which can be supplied, and we should permit it to be done on 
payment of costs, if we can take cognizance of this motion on 
appeal. 

A careful examination of the code has forced me to the 
conclusion that not one of the five questions involved in the 
motion at the special term, is brought here by this appeal. 
Section 349 is the only provision to which the parties can 
look for the right of appeal from orders made by a single 
judge. This is not an appeal from the order of Judge Hyde, 
granting the attachment, but it is an appeal from the order 
of Justice Monson, refusing to set aside said attachment. If 
an appeal had been made firom Judge Hyde's order grmvUng 
theattachment, the case would have been within the first subdi- 
vision of § 349, which allows an appeal from an order grami/mg 
or refusing a provisional remedy. But Justice Monson neither 
grcmted nor refused a provisional remedy. He merely refused 
to interfere in the matter ; and I doubt his power to have inter- 
fered with that question. Ko appeal lay to him at special term 
troim the order of Judge Hyde. The latter, in making the order 
in question, was acting as a justice of the supreme court at 
chambers, and his orders are to be reviewed in the same man- 
ner. (§ 403.) Justice Monson had the question of the irregu- 
larity, in issuing this attachment, properly before him, but not 
the question whether the facts on which Judge Hyde granted 
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ttie attachment were sufflcient to warrant the attachment. 
Hat question can come up only by appeal from the order of 
Jndge Hyde. 

The defendant, against whom an attachment has issned, has 
two modes of getting rid of it where it has been improvidenily 
granted. First. By applying to the jndge to vacate his own 
order (§ 824) ; and second, by appeal to the general term, 
under § 349, subdivision. But, in neither mode can opposing 
affidavits be used by the defendant, nor can additional affidavits 
be used by the plaintiff. In this case the defendant has pursued 
neither of these modes, and is without remedy. 

In the case of Morga/n v. Avtfry (2 Code Rep. 91*), Justice 
Edmonds held, that the propriety of issuing an attachment un- 
der the code may be tested by motion at special term, and that 
oddiHonal affidavits may be there used by the plaintiff, and 
oppaeing affidavits read by the defendant. His opinion pro- 
ceeds upon the ground, in some measure, that an appeal would 
not lie from the granting the attachment, because it is by 
warra^it^ and not by order. But § 400 enacts, that "every 
direction of a court or judge, made or entered in writing, and 
not included in a judgment, is denominated an ard^P The 
warrant of attachment, signed by the judge, or his allowance 
indorsed thereon, is clearly a " diredian in writmg^^ within the 
above definition of an order, § 400 was, probably, overlooked 
by the learned justice, in the above cited case of Morgan v. 
Avery. I am, therefore, of opinion, that we have not the ques- 
tion before us, whether the original affidavit on which Judge 
Hyde acted, in granting the attachment, was sufficient or not ; 
and that the other questions disposed of on the special motion, 
are not appealable, and that this appeal should be dismissed 
without costs. 



* The decision in Morgan ▼. Averji was affinned at general teim. (See 2 Code 
Rep. 121 ; 7 Baib. 8. C. R. 656 ; and iee Cammann ▼. Timpkin; ante p. 12.) 
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Calkins v. WUliame— Calkins r. Brand. 



SUPREME COUET. 
Bipedal Term. — Madison^ FArwm/^ 1860. 

DmbU Gasts, 

OaLKINB t;. WiLUAMB. 
OaLKIHB v. BSAITD. 

Poblic offieen^ soed as sneh, are entitlsd to doable costs on a Twdict in their &vor» 
bat not on a report of referees. 

IklAsoN, J. — ^The defendants are public officers, and have 
defended the action successfully, and now ask for double costs 
under the statute. (2 R. S. 617, § 25.) There can be no doubt but 
the defendants would be entitled to double costs in this action, 
if this were a judgment upon a verdict, unless this statute is 
repealed bj the code, which, I am inclined to think, it is not.* 
These double costs are given to the officer himself bj the express 
provisions of the statute, (2 R. S. 617, § 26 ; 6 Wend. 297 ;) 
and the statute is explicit that the attorney and counsel shall 
only be entitled to single costs. 

I know that the 303d section of the code abolishes all statutes 
establishing or regulating the costs or fees of attorneys, solicit- 
ors, and counsellors in civil actions, and gives in the place 
thereof a certain allowance to the party by way of indemnity 
for his expenses in the action, and which allowances are termed 
costs, and go to the party, and not the attorney or counsel in 
the suit ; and the 307th section of the code provides, that, when 
costs are allowed, they shall be as regulated by that section ; but 
I am not able to discover anything in those sections which, by 
implication even, can be said to repeal the 25th section, 2 R. 8. 



dictum accords with the decision in Jtf«rray ▼. JTatkinM, 4 Pr. R. 964, but 
is oppond to the deciaions in HdOenheck ▼. MHUr, 9 Code R^. 115, and Vm 
MmwmiUerr, ^id, 3 Code Rep. 5194. 
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617, and I cannot think the 468th section of the code, which 
repeals the statutory provisions inconsistent with that act, is to 
be considered as having this effect The statute was passed to 
afford some indemnity to public officers for their trouble and 
expense in the defence of suits improperly brought against 
them ; and there is the same reason for the statute now that there 
was before the passage of the code ; and I cannot think, after a 
careful examination of the code, and the best reflection which I 
have been able to bestow upon the subject, that it was the 
intention of the legislature to repeal tliis statute. It has 
never been considered that the change of the general fee bill 
of costs operated as a repeal of this statute in favor of officers. 

The statute of 1840, which changed entirely the general fee 
bill of attorney and counsel, was never considered to have such 
effect. We cannot, however, give these defendants double costs 
upon this report of the referee. The statute only allows it upon 
verdict, demurrer, nonsuit, non pros., or discontinuance ; and it 
has been expressly adjudged that a report of referees is not 
within the terms of the statute, and that double costs cannot be 
allowed upon a report. (19 Wend. 226.) 



SUPREME COURT. 

General Term. — Ghencmffo^ Ja/fmary^ 1851. 

PreeerU Mason, Shaitkland, and Monsok, JJ. 

Livingston v. Clkaveland. 

Proceedings sapplemeDtary to the execution may be commenced Immediately on the 
due return of the execution unsatisfied, and before the expiration of axty days horn 
the issuing of the exeeotion. 

By the Coubt. Mason, J. — This case cornea before the 



( I 
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ooBrt on an appeal from an order appointing a receiver, on pro- 
ceedings Bupplementary to the execution. The only objection 
to the order ifi that the execution was returned, and these 
proceedings instituted before the expiration of the sixty days, 
and consequently that these proceedings were prematurely 
commenced, and that the order based upon them is erroneous. 
The counsel for the appellant insists, that these proceediDgs 
supplementary to the execution are but a substitute for a cre- 
ditor's bill under the old practice, and that the decision of the 
late chancellor in the cases of Cassidy v. Meacham^ (3 Paige B. 
811,) and WHlAams v. Hog^boom^ (8 Paige, 469,) are decisiye of 
the case under consideration. These cases hold, that a creditor's 
bill could not be filed until after the return day of the execu- 
tion issued upon the complainant's judgment, although the 
execution should be actually returned before that time. The 
41st section, 2 B. S. 174, which allowed the filing of a creditor's 
bill, whenever an execution against the property of the defend- 
ant shall have been issued on the judgment at law, and shall 
have been returned unsatisfied, in whole or in part, is substan- 
tially the same as § 292 of the code, which allows these proceed- 
ings, whenever an execution against the property of the judg- 
ment debtor shall be returned imsatisfied, in whole or in part. 
The filing of the creditor's bill, under the former statute, 
required that the plaintiff should exhaust his legal remedies 
before he should be allowed to invoke the aid of the court in 
divesting the debtor of his property by a summary appointment 
of a receiver ; and the code, by this 292d section, contemplates 
that the judgment creditor shall, in like manner, exhaust his 
remedy at law by the issuing and return of an execution before 
he sh^I be allowed to institute the severe and summary proceed- 
ings allowed by chapter 2, title 9, of the code. The chancellor 
held, in the cases above referred to, that the relief in equity by 
creditor's bill should not be allowed until there was a fair 
exhaustion of the legal remedies upon the judgment, and that 
such legal remedies were not exhausted when the execution was 
returned before the return day thereof. 

This rule is undoubtedly applicable to the proceedings sup- 
plementary to the execution under the 292d section of the code, 
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and the above caseB are oontrolling authority imder the p r e eont 
practice, unless the change of our statute in relation to the fbim 
and return of the execution shall be deemed to hare rendered 
those decisions inapplicable to the present practice. It should 
be borne in mind, that prior to the statute of 1840, (Laws of 
1840, p. 834,) writs of execution were onlj made retomable in 
term time, and were required to be made returnable on a parti- 
eular day, and, by the 24th section of the statute of 1840 such 
writs were required to be made returnable sixty days from the 
receipt thereof by the sheriff. It will be seen, therefore, 
by the very frame of the execution under these former statutes, 
that the writ contained no mandate to the sheriff to return it, in 
the ODe case, till the actual return day thereof^ and, in the other, 
until the end of sixty days from the receipt thereof by him ; 
and that, consequently, the sheriff might well be said to have 
returned the execution prematurely, if he returned it before the 
return day in the one case, and before the expiration of the 
sixty days in the other. The 244th section of the code of 1848, 
which prescribed the form of the execution, was entirely silent 
as to the return day thereof, but the 24Sth section provided that 
the sheriff should, in all cases, return the execution within sixty 
days after its receipt. The omission in the act of 1848 is pro- 
vided for by the code of 1849, (§§ 289, 290,) which requires the 
execution to contain the mandate, that it shall be retmned within 
sixty days from the receipt thereof by the sheriff. The mandate 
of the execution under the code of 1849, therefore, requires 
the sheriff to return it within sixty days, and he might conse- 
quently legally return it at any time within the sixty days, 
whenever he had made diligent search for property, and became 
satisfied that the defendant had not property to satisfy the 
same, or any part thereof, and the day on which the sheriff 
should make such a return may well be regarded as a proper 
return day of the execution. It follows, therefore, that as we 
are to presume that the sheriff has done his duty in seardiing 
for property when he has made his return of nulla bona, that we 
must regard the legal remedies of the plaintiffi as exfaauated 
before these proceedings supplementary to the execution were 
instituted. If 1 am correct, therefore, in the views above 
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expressed, this order must be affirmed, and with ten dollars 

COBtS.* 



SAME COURT. 
Oeneral Term. — New Yorh^ Jwrie^ 1861. 

Pre^efifU Edmonds, P. J., Edwabdb amd Mttghell, JJ. 

BaBKEB ^. SuBfiELL. 

The facts which ehtitle a plaintiff to obtain an order of arrest, or a judgment creditor 
10 isBiie an execution against the body, need not appear on the pleadings. (See, 
ante, p. 5.) 

By the Cottbt. Mftchell, J. — ^The original action was in 
the New York Common Pleas. The summons in that action 
was in form on contract, for money only, and conformed to the 
first sabdiyision of § 129 of the code. The affidavit on which 
the arrest was ordered, showed that the defendant had been 
guilty of a frand in contrac^mg the debt on which the action 
was brought, and that the action was brought for the debt so 
contracted. 

The plaintiff declared in contract, only, not noticing in his 
complaint the fraud on which the order for arrest was granted, 
and obtained judgment, and issued his execution against the 
property, and then against the person of the defendant ; and 
now, as the bail on the arrest are non-residents of this county, 
sues them in this court. 



* This point may now be regaided as settled, see Meutngtr ▼. Fi$h, 1 Code Rep. 
106 ; T&mphwM t. Page, ib. 107 ; EngU v. Bomwam 9 Sandt 8. C. R. 679 ; 3 
Code Rep. 304, 205 ; and 1 Bare. Ch. R. 589. The decisions to the contraiy aio 
Tkek^ ▼. Braolu, 1 Code Rep. 85 ; Sherwood v. LUtUfield^ ib. 
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The defendants moved at special term for a stay of proceed- 
ings, and it was granted, and the plaintiff appeals. 

This court, in Seoor v. Roome (2 Code Eep. 1), in June, 1849, 
decided at special term, that allegations of firaud were irrelevant 
in the complaint in a similar case, and should be struck out ; 
and the general term, in September, 1849, affirmed that decision 
with costs. It is understood, that the Conmion Pleas in this 
city held the same rule, and it has been also adopted in this 
district in one other case at special term. 

On the other hand, a county judge has in one case discharged 
a defendant from a oa, sa. where the record of the judgment did 
not show on its face a right to arrest. (See, QridUy Y.McCwmr 
her, 3 Code Eep. 211.) 

The 179th section of the code allows an arrest among other 
cases, when the defendant has been guilty of a fraud in conr 
tracting the debt for which the actum is hrought / or where the 
defendant has removed, or disposed of his property, or is about 
to do so, with intent to defmud his creditors. By § 183, the 
order for arrest may be made at any time before judgment, and 
it is to be made when it appears on affidavit, that a sufficient 
cause of action exists, and that the case is one of those men- 
tioned in § 179. 

It certainly would be a great innovation in pleading to 
require the pleadings to show, that the plaintiff was entitled to 
arrest the defendant in an action on contract. It was not the 
practice to do so under the former law, when a non-resident 
could be arrested, and taken on a ca. ea. / nor under the non- 
imprisonment act of 1831, when the defendant could only be 
imprisoned in actions on contract, when something like fraud 
was established. 

If the fraud were alleged in the complaint, it might well be 
considered that that was the gist of the action ; and then, if 
the plaintiff should fail in satisfying a jury that there was 
fraud, though a judge might have ordered the arrest, and the 
defendant never denied before the judge the fraud alleged on 
affidavit, the plaintiff must have judgment against him. The 
summons must show whether the action is on contract or not (§ 
129); and actions of contract and for injuries to property, 
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thongh without force, are not to be joined together. (§ 167.) 
It might well be objected, that the action was a misjoinder, if 
the action was on the contract, and, at the same time, the fraad 
was put in issne. 

So too, (§ 142,) the complaint is to state the facts constituting 
the cause of action. If the cause of action be the contract, the 
facts establishing the contract are all that are to be stated, — 
not the facts which are to determine the extent of the remedy, 
especially where, as in this case, the law has directed the latter 
class of facts to be established by affidavit, to the satis£GU^tion 
of a judge, and not of the jury ; and that judge too might be 
in another court, as the order of arrest may be granted by a 
county judge. (§ 180.) 

The complaint is to be served within a limited time. But 
the order of arrest may be granted after issue is joined, and 
even after verdict^ the only restriction being, that it is to be 
iefore judffmenL (§ 183.) Hiis seems clearly to indicate that the 
pleadings are not to show the right of arrest : else how could 
it be allowed after issue joined; even if the record admitted the 
fraud, the judge could not grant the arrest, unless the fraud 
were made to appear to him by affidcmt. 

The 179tii section also authorizes an arrest, where the defend- 
ant has been guilty of fraud in contractimg the debt on which 
the action is brought. This shows, that the debt contracted 
may be the sole foundation of the action, and yet the arrest be 
allowed, if the defendant was guilty of fraud in contracting the 
debt. So far the fifth subdivision of the 179th section allows 
an arrest without reference to the origin of the action or the 
form of it, when the defendant is about to remove or dispose of 
his property with intent to defraud his creditors. Could it be, 
that the allegation of this intention is to be put in a complaint 
on contract, or for libel, or slander, or any other tort ; and that, 
if not stated, the defendant could not be arrested, though he 
were notoriously removing his property to defraud his creditors! 
It would require a clear indication of the intention of the legis- 
lature to justify such a construction. To prevent any such 
opinion, the ISlst section shows how this fi^ud is to be estab- 
lished, viz. by affidavit to the judge, and that section distin- 
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gaishes between the oavse qf action and the case which 
authorizes an arrest under § 179, showing that the case which 
authorizes an arrest is not part of the cause of action. 

It was said there was a variance between the complaint and 
the affidavit on which the arrest was granted. This is not so; 
in fact the affidavit shows that the action was on contract. 

It was admitted, that this court might grant relief to the 
bail, though the original action was in another court. It may 
be proper, therefore, to allow the defendants a temporary stay 
of proceedings, to enable them to surrender their principaL 
The order below should be modified accordingly ; it allows a 
perpetual stay. 

This court should make the same order that the court below 
should have made ; it ia not proper, therefore, to compel the 
defendants to make a new motion at special term. The bail 
are not estopped fix>m this equitable relief on account of any 
delay that arose from a mistake of a new law, in a matter in 
which counsel and judges have differed. 

There is a further reason why a perpetual stay should not 
be granted here : if the bail are right, they can set up their 
defence by way of plea, and the plaintiff can demur to it, and, 
in that way, the point could be passed on by the highest 
court 

Let the order be so modified, that proceedings be stayed forty 
days to allow defendants to surrender their principal, and 
let them have twenty days to answer the complaint in this 
action: the issue to be of the time when the answer was first 
doe, and, after issue joined, let all proceedings be stayed until 
the end of the said forty days. 
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SAME COUET. 

Oenerdl Term,. — AJhcmy^ May^ 1851. 
Present Harris, Watbon, cmd Parker, J J. 

Albany MEOHAincs' akb Farmers' Bank v. Eider and 

Wilbur. 

One co-defendant may be examined aa a witnees for the other defendant in any action, 
but not as to all queetiona 

Tms was an action on the joint note of the defendants. The 
defence was usury. At the trial, each defendant offered his 
co-defendant as a witness to prove the defence. The court, 
Parker, J. rejected them. The defendants appealed. 

8. Stevens^ for the defendants. 

By the Court. Harris, J. — ^This case presents directly for 
adjudication, the question whether, under the first clause of the 
397th section of the code, one joint contractor is a competent 
witness for his co-contractor, who is also his co-defendant. The 
question is one of considerable diflBculty ; but its difficulty con- 
sists not so much in any obscurity in the statute itself, as in the 
consequences which are supposed to result from a literal appli- 
cation of the language of the section. The common law rules 
relating to the competency or incompetency of witnesses are, to 
a great extent, arbitrary and technical. To say that a witness 
who has an interest in the event of a suit, to the amount of six 
cents, shall be excluded, while another whose whole fortune, 
though not involved in the particular issue upon trial, may 
dex)end upon the question to be decided by the trial, is admitted, 
seems little less than an absurdity. To say that one who, as 
bail or security, may be contingently liable to a limited amount, 
cannot testify, even though he may feel himself perfectly secure 
in the responsibility of his principal, while a child, though in 
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the confident expectation of inheriting the estate of his parent, 
and, in fact, regarding the estate as already his own^ is allowed, 
without objection, to testify npon an issue inyolving the whole 
of that estate, would seem to any mind, not trained to regard 
with veneration everything pertaining to the C(Hnmon law, as 
the extreme of absurdity ; and yet these are among the pro- 
minent and acknowledged rules of evidence, at common law, 
sanctioned by the acquiescence of centuries. The innovation 
which the code proposes to make upon these venerable absurdi- 
ties, seems to those who have been accustomed to deal with 
and apply the common law rules of evidence, startling and 
dangerous. Hence the effort has been made by some, more 
alarmed at the radical change effected by these provisions of the 
code than others, to restrict and limit their application to parti- 
cular classes of cases. Some think the particular section in 
question only applicable to cases of tort, in which, at common 
law, a recovery might be had against one defendant, while 
another was acquitted. Others think it is applicable only to cases 
founded upon equitable principles. Mr. Justice Gridley, and 
his associates in the fifth district, seem to have adopted the 
latter opinion. Accordingly it was held in a case decided at 
the general term, in which that learned judge delivered the 
judgment of the court, that, by the clause in question, ^' the 
legislature merely intended to adopt the rule as it prevailed in 
chancery, and enact it as part of the statute law, applicable to 
cases arising under the code." {Mimson v. Shgermcm^ 5 Pr. E. 
223.) I am not sure that I understand precisely to what extent 
the learned judge would give effect to this statute. The lan- 
guage of his proposition is certainly not very explicit ; but the 
practical application of his rule was, in the particular case then 
before the court, to exclude a defendant, offered as a witness for 
his co-defendant, in an action to recover damages for the conver- 
sion of personal property. 

A similar question has been decided at a general term in the 
sixtli judicial district. There the action was against several 
defendants for an assault and battery. At the circuit, one 
defendant was offered as a witness for his co-defendants, and 
rejected. Upon appeal the decision at the circuit was reversed; 
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and it was held that, in such actions at least, the defendants are 
competent witnesses for each other. A very elaborate opinion 
was written in the case hj Mr. Justice ShanMand. He states 
the result of his examination as follows : — ^^ Upon the fullest 
consideration, I hare no donbt that, in actions commenced since 
the code, a plaintiff or defendant may, in aU cases^ call his 
fellow plaintiff or defendant to testify to all questions pertinent 
to the cause, and that judgments may be entered, in accordance 
with the facts, in every diversity of form, as was formerly done 
by decrees in the court of chancery." {Pa/rsona v. Pierce^ 
8 Code Kep. 177.) A very able opinion was also delivered by 
Chief Justice Monson in the same case. That learned judge 
arrives at the same result. The opinion is yet in the hands of 
the reporter. The whole question, therefore, as to the effect to 
be given to this particular section of the code, may be consi* 
dered as fairly open for discussion and adjudication. 

In considering this question, it may be well to bear in mind 
that an essential change in the form of the judgment which 
may be rendered in any action, where there are two or more 
plaintiff or defendants, has been made by the 274th section of 
the code. Kow, as has been well said by Mr. Justice Shank- 
land, ^^ judgments may be entered in accordance with the 
&ct8, in every diversity of form." One plaintiff may recover; 
another may be defeated. Judgment may be rendered in favor 
of one defendant, and against another; and that too, whether 
tiie action is for a tort, or upon a contract. In an action upon 
a joint contract, like that now before the court, it may well 
happen that the plaintiffs may recover judgment against one of 
the defendants, and not against the other. 

The sections of the code which immediately precede the 
897th, from the 889th to the 396th, inclusive, relate to the 
examination of a party on behalf of the adverse party, and 
contain directions in detail, in respect to such examinations. 
The 897th section then follows, and declares in language expli- 
cit and unqualified, that " a party may be examined on behalf 
of his co-plaintiff or a co-defendant." It is not, let it be 
observed, that a party in an action for a tort, or an action 
founded upon principles of equity, or any other specified kind 
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of action ; but any pairiy in any acUan may be examined upon 
any pertinent matter, not only when called by the adyerse 
party, as provided in ^^ the preceding sectione, bnt also when 
called by his co-plaintiff or his co-defendant." In short, an/y 
pofrty to any sfwU may have the benefit of the testimony of 
a/ny other party to the earns emt. But when such a party is 
called to testify by his co-plaintifi or his co-defendant, the effect 
of his testimony must be restricted ; otherwise, while in fact 
giving evidence for another, he might also be giving evidence in 
his own behalf. Hence the qualification which immediately 
follows the general proposition of the section. '^ The examina- 
tion thus taken shall not be used on behalf of the party 
examined." Thus he is rendered, in legal effect, disinterested. 
His testimony cannot legally, as it otherwise might, operate to 
maintain the issue to be tried on his behalf. It is true, that 
some discrimination on the part of the jury, and some caution 
on the part of the court, is requisite to restrict such testimony 
to its legitimate office. But there is no more difficulty in this, 
thun in some other cases, now quite familiar in practice, as for 
example, the case of the maker and indorser of a note, sued 
under the statute, in the same action, and one defendant exa- 
mined, as he may be, for his co-defendant. In such a case, it is 
well known that it often happened, that one defendant succeeded 
upon the testimony of his co-defendant, whilst judgment was 
recovered against the party testifying for the want of the same 
evidence. It is intended by the provision of the code now 
under consideration, to extend the same principle to all other 
cases. Thus, in the case now before the court, it might happen 
that the testimony of one of the defendants, being available 
for his co-defendant, might be sufficient to exonerate such co-de- 
fendant &om liability upon the contract, while the witness him- 
self, his own testimony not being available on his own behalf, 
might, fbr the want of such testimony, remain liable. A judg- 
ment might thus be recovered in favor of one defendant, and 
against the other, upon the same contract. 

Kor could it be objected, under such circumstances, that the 
witness should be excluded on the ground of interest. Suppose, 
in the case under consideration, the defendant Bider had been 
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examined as a witness, and he bad proved enough to entitle the 
other defendant to a verdict in his favor, could snch a result 
affect his interest favorably ? On the contrary, might not the 
effect of his testimony be to charge himself solely, when, with- 
out such testimony, the judgment might have been against both 
defendants, and he, if compelled to pay the amount, entitled to 
contribution. A case might arise, I admit, where the objection 
on the ground of interest might prevail. Thus, where two 
defendants are sued as joint contractors, and yet, as between 
themselves, one of them is a principal and the other a surety, I 
will not now say that the principal would be a competent wit- 
ness for his surety. The effect of his testimony might possibly 
be to relieve his surety, and thus shield himself from ultimate 
liability for his indemnity. I concede that, under the 399th 
section of the code, restricting the general application of the 
preceding section, such a witness, being a party to the action, 
might be excluded '' by reason of his interest in the event of the 
action." 

This, then, I understand to be the intent and import of the 
397th section of the code. Any party to any action may be 
examined as a witness on behalf of any other party ; but when 
examined on behalf of a co-plaintiff or co-defendant, his testi- 
mony is not to have the same general effect as other testimony 
in the cause, but is to be applicable to the issue between the 
party on whose behalf he is examined and the adverse party. 
Such a witness may be excluded on the ground of interest ; 
but as his testimony cannot affect the issue between him and 
the adverse party, this objection can only be sustained when 
the party offered as a witness is not only interested in succeed- 
ing himself, but also in having the party by whom he is offered, 
succeed also. In the ordinary action against joint contractors, 
like that before us, the witness has no such interest. On 
the contrary, if he has any interest at all, it is to increase 
the number of those who are to assist in the payment of the 
recovery. 

It has been said that the effect of this rule is to allow several 
defendants by mutually becoming witnesses for each other, 
to exonerate each other from liability. There is much force 
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in this consideration ; but it goes only to the question of credi- 
bility. It cannot affect the competency of the witness. The 
same reciprocal service might be rendered by witnesses who 
were parties to separate actions, in which case no objection on 
the ground of interest would be allowable. Where parties 
are called to testify for each other, under such circumstances, 
their testimony ought to be received with extreme caution. 
Indeed, a discreet jury, properly instructed in relation to their 
duty, would hardly feel themselves justified in deciding any 
question upon such evidence, unless sustained by other testi- 
mony, or corroborating circumstances ; the testimony itself is 
competent. It belongs to the jury to say, as in other cases of a 
suspicious character, what weight is to be given to it. 

In one case, indeed, and in but one, a party may be received 
as a witness for himself. A plaintiff or defendant having been 
examined as a witness, at the instance of the adverse party, 
may have given evidence in his own favor, and, at the same 
time, prejudicial to his co-plaintiff or co-defendant who is 
a joint contractor, or united in interest with him. In such a 
case, it is but just that the party to be affected by such testi- 
mony should be heard also. Accordingly, it is provided in the 
last clause of the 397th section, that a party thus situated may 
offer himself as a witness to the same cause of action or defence 
in respect to which his co-contractor or the party united in 
interest with him has testified, and that he shall be received. 
In this case, no objection on the ground of interest can be sus- 
tained. 

This view of the provisions of the code relating to the exami- 
nation of parties as witnesses, gives effect to each provision, 
and renders all harmonious. It gives to the language employed 
by the legislature its natural and most obvious import It 
avoids all forced construction, and leaves nothing for interpreta- 
tion. No two persons " of common understanding," and who 
were uninitiated in the common law rules of evidence, would 
differ in their construction of these sections. On the other 
hand, to hold that while all the other provisions of the code 
relating to the examination of parties, apply to aU actions, 
the first clause of the 897th section must be limited in its 
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application to snch actions as are founded npon principles of 
equity, or to any other particular class of actions, would 
be to adopt an unnatural and forced construction of the lan- 
guage of the statute ; a construction uncalled for, and unwar- 
ranted by any other provision in the code, and opposed to 
the great principle avowed in the preamble of that act, which 
is, to abolish the distinction between legal and equitable 
remedies, and establish an uniform course of proceeding in 
all cases. My opinion, therefore, is, that the learned judge 
who tried this cause at the circuit, erred in excluding the 
defendants when severally offered as witnesses for their co-de- 
fendant. I think the testimony should have been received 
and submitted to the jury, with particular instructions as to its 
legal effect, and proper cautions as to the weight to be attached 
to it Upon this ground alone, I am in favor of reversing the 
judgment, and awarding a new trial, with costs to abide the 
event. 

Justice Watson concurred. 

Justice Pasxeb read a dissenting opinion.* 



SUPREME COURT. 

Oenerdl Term. — Albany^ December^ 1850, 

Presefrd^ Watbok, Pakker, and Wbight, J J. 

Enos v. Thokas. 

After judgment has been entered on the report of a referee, the only mode of review- 

ing such report is by an appeal from the judgment. 
Where the time to appeal expiree before the appellant serves any appeal papen, the right 

of appeal is lost, and the court can give no relief. 



* As we do not approve the practice of publishing dissenting opinions, we omit this. 
See Sdinrh v. Water; ante p. 35, and note on page 40, also amendment to § 397 oi 
the code. 
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Ths material facts are, that judgment was entered on the 
report of a referee, and in favor of the plaintiff, on the 27th of 
April 1850, and notice of the judgment served on the defend- 
ant's attorney, on the Ist of May, 1860. 

E, F. BuUourdy for the plaintiff. 

By the CJoubt. Watson, J. — ^It seems that the legislature 
intended to place a trial before a referee and the court upon the 
same footing, and also that the review of the decision should 
be after judgment^ and by appeal, with security given. It 
does not appear that they intended to make any other sub- 
stantial alterations, or to alter the powers of the court at gene- 
ral term in regard to such reviews. We cannot see why a case 
brought before the court by appeal under the code, should not 
be argued and decided in the same manner as if it had been 
carried before the court at general term by motion under the 
former practice. Until the legislature think fit to alter the 
powers of the general term of the court upon a case made, the 
court see no cause for assuming to do so. With this view of the 
case, the practice under the code seems entirely simple, and it 
would seem that there has been no substantial change in the 
practice except requiring the case to be made after judgment 
and the same to be carried before the general term, by appeal, 
with security given. 

The term " reheaAng^^ as used in § 272, seems to be syno- 
nymous with ^^ new tnalP It was undoubtedly intended to 
apply also to county and recorders' courts. It would seem 
absurd to require an appeal to the Supreme Court from the 
Recorder's Court to correct an error of a referee in the latter 
court, when such error might be corrected in that court in 
which the judgment was rendered. Hence that power was 
given to the Recorder's Court, without driving the party to 
appeal to the Supreme Court, under § 344 of the code. 

It seems to be clear, therefore, that the only mode of 
reviewing a decision under the code, after judgment, is by 
appeal. 

If the party aggrieved desires any different remedy, he 
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cannot seek it under the code, but must look back to the old 
practice not inconsistent with the present statute. In case of 
surprise, newly discovered evidence, or irregularity in a verdict, 
or decision, the court, before judgment on motion, undoubtedly 
has the power to do justice in the given matter, and, in such a 
case, the remedy might perhaps be at the special term, but that 
question is not necessarily raised here. But such relief or pro- 
ceeding is not a review of the decision, verdict, report, or 
judgment. It presupposes such decision, so far as matters 
appeared upon the trial, to be right, and does not ask for a 
review thereof, but for special or equitable relief. 

In the next place, it is insisted, on the part of the defendants, 
that they would be without remedy on a question of fact, 
as an appeal from a judgment entered upon a report of a 
referee does not bring up questions of fact. If that question 
arose in this case, probably the court would concur with the 
decision of Justice Gridley in Pepper v. Oouldmg (3 Code Rep. 
89). 

There are two answers to this branch of the defendant's argu- 
ment : — 

First, this motion is after judgment ; and second, the ques- 
tions to be reviewed, as appears by the case as settled, are 
qaestionB of law entirely. It is, therefore, unnecessary for this 
court to approve or dissent from the cases of Hastmga v. 
McFhmey (3 Oode Bep. 10), and Leggett v. MoU (3 Code 
Rep. 1). 

If the defendants cannot review this judgment without an 
appeal, then they ask to extend the time to appeal. It is con- 
ceded, that the defendants did not within thirty days after 
notice of the judgment, in good faith or otherwise, give notice 
of appeal from the judgment. They did not act except to 
prepare papers in their office. It is, therefore, clear, that they 
could not be allowed to perfect their appeal under section 327 
of the code. Under that section the court have power to 
allow almost any amendment, provided any step has been 
taken within thirty days upon which to found an amendment. 

That chapter is entitled of appeals in general, and with such 
broad powers of amendment there given, it is quite evident that 
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the legiBlature was not intending to apply § 178 to appeals. K 
we are to apply the language " or other act to be done " to any- 
thing but the ordinary pleadings and proceedings in an action, 
and to extend it to appeals which are provided for by § 827, 
then the court can, with equal propriety, extend the time for 
commencing a common action beyond six years, as the com- 
mencing an action is but an act within its broadest sense. The 
bringing of an appeal is in the nature of a new action. It is 
not a proceeding in an action pending. {liioe v. Floyd^ 1 
Code Eep. 112.) The case of Tracer v. Silvemml (2 Code 
Eep. 96) was merely a dictum, as will be seen by referring 
to it. 

Before the code, the law was well settled that the courts could 
not extend the time to appeal. The time allowed for that pur- 
pose was regarded as a statute of limitations, and until the legis- 
lature clearly gives the court the right to do so, it would be 
assuming the legislative prerogative for the court to extend the 
time to appeal beyond the time clearly fixed by the statute. 
The right to be heard, before a judgment shall be pronounced 
against a party, is an absolute right of which a party cannot be 
deprived by the legislature, and which will be safely guarded 
by the courts. 

After one trial before a court or tribunal of competent juris- 
diction has been had, where the party has had a full opportunily 
of being heard, to grant him an appeal or a right to review is a 
matter resting in the sound discretion of the law*making power, 
and is one which the party cannot claim as an absolute right. 

Thus the legislature has absolutely deprived a party from 
appealing to the court of appeals from a judgment in an action 
originating in a justice's court, and he cannot even get to the 
supi'eme court in such a case as a matter of right.* 



* la the above case, Parxsb, J. disBeDted from so much of the opinion as denied 
the power of the court to admit the defendant to make his appeal. The cases on the 
subject are thus: That the court have the power, Traver v. Silv^mail, (per Parker, 
J.) 2 Code Rep. 96 ; Crittenden v. Adama, ante p. 21. That the court have not the 
power, Renovil ▼. Harris (Superior Court, general term), 3 Code Rep. 71 ; BoweU 
T. MeCormiek, 5 Pr. R. 337. 
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SAME COURT. 

Ontomo Cvrcmt^ November^ 1860. 

Thokas V, Clabx. 

An order granting a motion for judgment in case of a noosoit, non proa, for a com- 
miflrion, or to change the venue, or any other motion in the regular progress of the 
aoit, need not specify the amount of costs to be paid to the moving party ; it is 
otherwise, however, as regards an order denying any such motion, or an order made 
on a motion in a collateral proceeding. 

Judgment, as in case of a nonsnit, for not proceeding to trial 
was ordered on motion of defendant's counsel in a suit com- 
menced before Jnly, 1848 ; and application made to have the 
costs of the motion liquidated and inserted in the order. 

Welles, J. — ^It is contended, on the part of the defendants, 
that the costs of this motion should be given now, and the 
amount inserted in the order ; and it is argued, that, unless it 
be done, there is no way by which the defendants can obtain 
them, and that they cannot be hereafter taxed with the general 
costs of the defence, unless they are first ordered by the court 
to be paid, and the amount liquidated under § 315 of the code, 
which is made applicable to existing suits. It is supposed, that 
the case of Doty v. Brown (4 Pr. R. 429) decides the 
question. The question in that case was what costs the 
respondent was entitled to ; that is, under what law he should 
recover them ; whether under title 10 of the code, or under the 
law in force before the first code took effect as a law; and 
Justice Mason held, that it was under the latter. The learned 
justice, in the case referred to, remarks tliat § 315 is the only 
one in title 10 which is made applicable to existing suits, and 
concludes very properly that the only law by which the respond- 
ent could recover his general costs, was that in force when the 
first code took eifect, inasmuch as the suit was pending at that 
time. The particular question now raised does not appear to 
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have been before the court in the case cited. My opinion is 
that § 315 was not intended, and does not apply to motions of 
this description. That it was designed to provide for cases of 
collateral motions, such as a motion to vacate, or set aside some 
proceeding, or for relief of some kind, and which were not in 
the direct and regular progress of the suit ; and, moreover, the 
costs of which, if granted, were collectable, formerly by attach- 
ment, and now by process in the nature of a fieri facias^ and 
without regard to the ultimate determination of the suit. {Bu- 
zwi'd V. Otom^ 4 Pr. R. 23.) 

The practice of settling the amount of costs which a party 
should recover on motion by the court, and inserting such 
amount in the order, commenced with the statute of 1840, (Sess. 
Laws of 1840, ch. 386, § 15,) which required the justices of the 
supreme court, by general rule or order, to regulate the amount 
to be allowed upon granting or denying special motions. The 
late supreme court, in pursuance of that statute, adopted a 
general rule by which, on special motions upon notice, when 
costs were allowed to the moving party, the whole amount of 
such costs should be ten dollars, and to the opposing party, 
where costs were allowed, seven dollars ; and, in peculiar and 
important cases, the costs allowed to either party might be 
increased to a sum not exceeding twenty dollars. (See rule 100 
of the general rules of the supreme court of May, 1845.) The 
rule of allowance, under the statute, was changed by rule 93 of 
the rules adopted by this court in July, 1847. By the code of 
1848, § 270, no costs were allowed on a motion, except for 
resisting in the discretion of the court, not exceeding ten dollars. 
Lastly came the code of 1849, § 315, which provided that costs 
might be allowed on motions in the discretion of the court, not 
exceeding ten dollars. Li all these cases where costs were to be 
allowed in a gross sum to be inserted in the rule they were always 
in the discretion of the court, and might be allowed or refused ; 
and, if allowed, might be collected forthwith, without waiting 
the determination of the suit ; and never were considered any 
portion of the general costs to be taxed in favor of the prevail- 
ing party at the close of the suit. . I have never understood any 
of the regulations, by statute or general rule, as having any 
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Telation to those motions which are in the regular prosecution 
or defence of the sxiit, such as motions for commissions, to 
change the venne, for judgment, as in case of nonsuit and the 
like, imless where they were denied with costs, as was sometimes 
the case where the moving party was irregular, or moved on 
defective papers. 

My opinion is, that it is not necessary or proper to have the 
costs of this motion liquidated now, or that the rule should say 
anything about costs. The defendants have judgment as in 
case of nonsuit ; and the law, not the court, gives them the 
costs. The statute of 1840, above cited, shows what items are 
recoverable as costs of the motion, which go into the general 
bill, and are there to be taxed. 



SUPREME COUET. 

Service of Peepers. — Place of Reddence. 

EowELL V. MoOoEmcK. 

An attorney has the right himself to decide where he resides, 
for the purpose of rule 5, and of having papers served on him, 
and, if papers are sent to him, they must be directed accord- 
ingly, provided he has complied witii the rule in subscribing 
and indorsing his papers. The words ^^ place of residence '' in 
rule 5 must be understood with reference to the name of the post- 
office to which the papers are to be directed ; and where papers, 
mailed in due time but wrongly directed, and, in consequence 
of such erroneous directing, do not reach the party to whom 
sent, either in due course of the mail, or not until the time for 
serving them has expired, the service is irregular. 

Per Wbllbb, J. 

6 
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SAME COUET. 
Ajppeal from JvsUoef Ckywrt. 

DOBB V. BiBDGB. 

Whebb an appeal is taken from a judgment of a justice of 
the peace to the comity court, and in the county court the 
respondent has judgment on the appeal by default, the appellant 
not appearing to argue the appeal, the appellant cannot after- 
wards appeal to the supreme court. Such an appeal would not 
be from the decision of the county court but the decision of the 
justice. 

Watbon, Pabeeb, and Wbioht, J J. 



SAME COUET. 

Date of Issue. — Oeneral Term Cdtendar. 

Gould v, Ohapin. 

On an appeal from an inierior conrt to the general tenn of the Bopreme court, the 
date of iflsae is the day of filing the judgment roll in the appellate court. Anam. 
3 Code Rep. 41. 

Ufok appeal from a judgment of a report of a referee, the 
date of issue on the general term calendar must be the day on 
which the report is filed. 

Per Wblles, Skldset, and Johnson, JJ. 



SAME COUET. 

Appeal. — Retnjm^ Fee, 

YaN HeUBEN v. KmKPATBIOK. 

Whebb, on an appeal from a justice's judgment, the fee for 
the return was not paid at the time of the service of the notice 
of appeal, but was afterwards tendered, and refrised, and the 
justice refrised to make any return, the appeal was dismissed ; 
and Habbis, J., said, if the fee for the return is not paid on the 
service of the notice of appeal, the justice is not bound to make 
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a return ; nor is it in the power of the appellate court either to 
compel a return, or to hear the appeal in the absence of any 
return. 



SAME COURT. 



8en>enth Judicial Diatrict^ General Term^ Jwae^ 1851. 

Present Welles, Tatlob, a^ Johnson, JJ. 

The People ex rd. Williams v. Hulbeet* 

In proceedingB sapplementary to the execution : The affidavit in support of the order 

should show aflumatively that an execution has issued against the property of the 

judgment debtor, and been returned unsatisfied. 
Where a party is alleged to be indebted to a judgment debtor, but on his examination 

denies such indebtedness, that stops the examination, the judge before whom the 

examination is had cannot inquire into the fact of the indebtedness. 
A receiver cannot be appointed until after the return of an execution unsatisfied. 
On the aiqpoiniment of a receiver, the property of the judgment debtor is thereupon 

vested in him, no aasignment is necessary, and a county judge has no power to 

order an assignment to be executed. 
Orders for examination in proceedings supplementary to the execution how to be 

served. 
Where the proceedings are before a county judge, he has no power to actjoum the 

examination, except by consent. 

Tctto case came np on a certiorari to review an order of a 
connly judge made in a proceeding supplementary to an eze- 
cntion. 

W. T. ITortfoTi, for the relator. 

By the Ootjet. — Johnson, J. — ^In this case proceedings sup- 
plementary to the execution were had before the county judge 
of Cayuga county, under § 292 of the code. 

The affidavit, upon which the judge issued his order, set out, 
amongst other things, that Humphrey and Thompson had 
obtained judgment against the relator, and that, on the 27th of 
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May, 1850, the attorney of Humphrey and Thompeon, ^' iflBued 
to the sheriff of Cayuga county an execution " upon the said 
judgment, which was delivered to the said sheriff on ^^ the 28th 
day of said month of May ;'' that the defendant in the judg- 
ment was then a resident of said county ; that the sheriff called 
upon him, and exhibited the execution ; and that ^' the defend- 
ant informed the said sheriff in substance, that he had nothing 
upon which he could levy the execution." It is objected, on the 
part of the relator, that enough does not appear, upon the &ce 
of the affidavit, to give the county judge jurisdiction to issue 
the order. No authorily is given to the party to apply for this 
order, or to the judge to issue it, until after an execution has 
been issued against the property of the defendant. Three kinds 
of executions are prescribed by the code. The affidavit pre- 
sented to the judge does not show what kind of an execution 
was issued upon this judgment. If we were at liberty to 
indulge in presumptions on such a case, it might perhaps be 
inferred from what took place between the sheriff and the 
defendant in the execution, when the latter was called upon, 
and the execution exhibited, that it was an execution against his 
property. But this will not do where the jurisdiction of an 
inferior officer, to act in the first instance, is drawn in question. 
In all such cases, the facts upon which jurisdiction rests, must 
be shown affirmatively, and are not to be deduced by inference 
or presumption. Nothing is to be presumed in &vor of the 
jurisdiction of inferior officers and tribunals. 

The affidavits here do not even disclose the nature of the 
claim on which the judgment was founded. But, if they did, 
we would not even presume that the party issued the proper 
execution. The fe^t is to be established by a direct and affir- 
mative allegation, in order to give jurisdiction to the inferior 
officer. I think it is clear, therefore, that the county judge, in 
this instance, acquired no jurisdiction to issue the order, and 
proceed to the examination upon these affidavits. 

The claim which the judgment creditors sought to have 
applied in satisfaction of their judgment, was one which they 
alleged, existed in &vor of the relator against two firms in 
Auburn, for aervioes rendered by him in their employ, aad 
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which they claimed Mrs. Watson, a daughter of the relator, 
had been liable to pay to him. They sought to charge Mrs. 
Watson with the demand and not the firms, and to obtain satis- 
faction from her. Both she and the relator denied the existence 
of any such demand or liability against her. The judge pro- 
ceeded, nevertheless, to try this disputed question of fact, and 
examined the relator, Mrs. Watson, and other witnesses, and 
various documents and papers, as to the nature and origin of 
the claim and its alleged payment, and thereupon, as appears 
from his order, adjudged that Mrs. Watson was the debtor of 
the relator, and that the amount of such indebtedness remain- 
ing unpaid should be applied in satis&ction of the judgment. 

All this part of the proceeding was wholly unauthorized and 
void. The judge had no right whatever to try this disputed 
claim in this way, or to make any determination of any kind in 
regard to it. By § 299 of the code, if the person alleged to be 
indebted to the judgment debtor denies the debt, the judge is 
authorized by order to forbid a transfer, or other disposition of 
it, till a suflScient opportunity be given to the receiver to com- 
mence the action, and prosecute the same to judgment and 
execution. This section expressly provides, that such interest 
or debt shall be recoverable only in an action by the receiver. 
If the application of property, which the judge is authorized to 
<»der by § 297, was intended to extend to debts due the judg- 
ment debtor, it must be construed to mean only debts or 
demands about which there is no dispute, as § 299 prescribes 
the only mode in which disputed claims are to be collected. It 
is contended, on the part of the relator, that the judge had no 
authority to appoint a receiver in any case until after the return 
of an execution ; that, by § 298, the judge is to appoint ^' in the 
same manner" as if the appointment were made by the court 
according to § 244, and by § 244 the court could only appoint 
receivers according to the then existing practice,which required an 
execution to be returned in cases of this kind before a creditor's 
bill could be filed. (See amendment of this section.) This is a 
proceeding under the last clause of § 292, where the judgment 
debtor, after execution issued against his property, refuses to 
tapplj property which he has in satisfaction of the judgment 
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Id such a case, I think the design was to authorize the appoint- 
ment of a receiver, without any reference to the return of the 
execution. This, I think, will be rendered apparent by refer- 
ence to §§ 297, 298, 299. The appointment ^^ in the same man- 
ner " only relates to the mode or form of the appointment. The 
case or circumstances which authorize it are found in § 292. 

The judge also ordered the relator to make an assignment 
to the receiver appointed by him ; and it is objected, that the 
code gives authority neitlier to a court nor to a judge to order 
an assignment The code, it will be seen, makes no provision 
for an assignment, and, consequently, the judge had no authority 
to order it An assignment, however, in a proceeding of this 
kind, is probably unnecessary in order to vest the necessary 
title in the receiver to enable him to prosecute demands, and 
collect moneys due. I apprehend that the necessary title and 
authority for such purposes to rights and property of this 
description vest in the receiver immediately upon his appoint- 
ment as an incident to the office without any formal assign- 
ment (Bule 81 ; Chancery Rules, 193 ; Edwards on Eeceivers, 
83, 354.) In regard to real estate it is different. There an 
assignment under seal would be necessary to transfer the title to 
the receiver, though perhaps he might coUect rents and profits 
without any assignment. Doubtless the supreme court, by vir- 
tue of its original and inherent power and authority, and espe- 
cially since the accession of equity powers and jurisdiction, 
may order and compel an assignment without any statutory 
provision. Inferior officers and tribunals must, however, show 
a warrant in the statute for every step they take affecting the 
rights of parties before them, or the proceedings will be 
unauthorized and void. This difficulty is in no wise removed 
or avoided by the liberal role of interpretation provided for by 
§467. 

The relator's counsel insists, that, as by § 463 personal pro- 
perty is made to mean and include demands of this description, 
and by § 289, whenever an execution is issued against the pro- 
perty of the debtor, it is made the duty of the sheriff first to 
satisfy the judgment out of the personal property, the demand 
in question should have been levied upon and sold, and that this 
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proceeding is entirely unnecessary. I apprehend, that § 291 
still restricts the operation of executions, and the levy and sale 
under them to their former well understood and clearly defined 
limits, notwithstanding the apparent confusion created by the 
absurd attempt to define and explain everything '4n such a 
manner as to enable a person of common understanding to know 
what is intended." 

It is also contended, that, as the code makes no provision as 
to the time and manner of serving these orders, the court cannot 
say whether any, and, if any, what particular mode of service 
is the proper one, and, consequently, cannot hold any to be good. 
The service of the order in this case was personal, and, I think, 
that must be regarded as a good service. 

Another objection is, that the judge adjourned the proceed- 
ings before him from time to time, and that the code gives no 
right or authority to adjourn. Had the judge acquired jurisdic- 
tion in this case in the first instance, I think, no advantage 
could have been taken here of the power exercised in adjourn- 
ing, as all the adjournments appear to have been by the consent 
and agreement of the parties. Where no consent is given by 
the party against whom the proceeding is had, the judge has no 
more power to adjourn the proceedings than a justice of 
the peace would have to adjourn a cause before him without the 
authority of the statute. 

Order and proceedings set aside.* 



* See the cases of Engle ▼. Bonneau, 3 Code Rep. 905 ; TMlou y. Vere, 1 ib. 130 ; 
Baradowa y. Froteetion Co. of N. J., 2 ib. 72 ; Van Wyek y. Bradley, 3 ib. 157 ; 
Bunn y. Fonda, 2 ib. 71. In a case (Stright y. Vose) before Judge Parker, at 
Chamben, it appeared that a judgment had been obtained in a justices' court, and a 
traoflcript of the judgment filed with the cleik of Albany county. On this judgment 
an execution against property had been returned unsatisfied, and thereupon the judg- 
ment creditor obtained an exparte order from Mr. Justice Parker for the judgment 
debtor to appear before a referee, to be examined as to his property. The judgment 
debtor refused to comply with the requirement of such order. On motion for an 
attachment to enforce obedience to the said order, W. C. McHarg opposed same, and 
the motion was refused. Parker, J. said, When these orders were applied for, I did 
not obsenre that these proceedings were in the county court, but supposed they were 
in the supreme eourt. I haye no jurisdiction in a judgment of the county coort to 
maJTA an order in proceedings supplementary to the execution. 
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SAME COURT. 

Canvrrmsum to take Testimony. 

Blackman v. Van Inwagkn. 

On motion for a commission to take testimony, an order taken 
by default is not a nullity, because the motion papers do not 
disclose the name of the county in which the action is to be 
tried. If necessary to show the place of trial, it can only be to 
show that the motion is made in the proper county. 

Welles, J. 



SAME COUET. 

CorUiniumce of Action. 

Vbooman v. Jones. 



The 121st section of the code, so far as it is made applicable 
to suits commenced before the code took effect, is unconstitii- 
tionaL 

Per Mason, J.* 



SAME COURT. 

Per Centoffe. 

Dezteb V, Gakdnes.) 

The motion for an allowance is denied. I cannot assent to 
the decision given by Judge Barculo to the 308th section of the 
code. I adhere to the interpretation given in Howard v. Rome 
and Twrm Plamk Road Corrvp.y 4 Pr. E. 416. The trial lasted 
only two or three hours, and there was nothing peculiar in the 
character of the cause, though the questions were somewhat 
complicated. 

Per Getolet, J. 

. • See PhilliiM ▼. Drake, 1 Code Rep. 63. 
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S. Y. SUPERIOR COURT. 



Present^ Oakley, Ch. J., and Dues tmd Paine, JJ. 

Hasbsougk, Ajppellmd^ v. Yandebyoobt and another 

Regpondeni. 

The role of the common law which prohibits husband and wife from being witnc 
for or against each other is not affected by the code. Therefore ; 

Tbe hoaband cannot be a witness in any suit in which his wife is a party, or fn ths 
ereot of which ahe has a direct and certain interest. 

This was a suit instituted by the plaintiffii as trustees of Ade- 
line, the wife of William L. Pickering, to recover of the defend- 
ants certain stock, the separate property of the said Adeline, 
and alleged to have been pledged by the said William L. 
Pickering with the defendants. On the trial the plai^tifb 
offered the said William L. Pickering as a witness, but the 
judge at special term refased to admit the testimony of said 
William L. Pickering, and gave judgment for the defendants. 
From that judgment the plaintiff appealed. 

J. M. Masok, for respondents. 

Bt the Coubt. Dueb, J. — ^This Court has decided that the 
rule of the common law, which prohibits husbands and wives 
from being witnesses for or against each other, has not been 
repealed, or in any manner affected by the provisions of the 
code. {Enjom v. SmaiUer^ 2 Sand. S. C. B., 340.) The Supreme 
Court in the third district, has made a similar decision {PiUov) 
Y. Bvshnell^ 2 Code Bep. 19), and we little expected that the 
question which these decisions involve, would again be raised* 

It is true, that with the exception of those who are parties to 
the suit, or for whose immediate benefit it is brought or defended, 
the interest of a person offered as a witness is no longer a ground 
pf exclusion, and if the rule of the common law to which we have 

7 
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referred, rested solely upon the ground of interest, it might justly 
be considered as abolished ; but such is not the foundation of 
the rule. It is founded, not upon the interest of the witness, 
but upon reasons of public policy, and these reasons are so mani- 
festly sound and just, that we are not at all disposed to relax the 
obligation or narrow the application of the rule to which they 
have given rise. On the contrary, we must hold it to be appli- 
cable in every case, in which the admission of the evidence has 
a tendency to produce the mischievous consequences which the 
wisdom of the law, in adopting the rule, has designed to prevent, 
namely, the interruption of domestic peace and harmony, and 
the destruction of that unreserved confidence which the marriage 
relation implies and requires. It may indeed be said, that these 
consequences are only to be apprehended, when it is against 
each other that husbands and wives are admitted to testify ; but 
without adverting to other considerations, it is a conclusive 
reply, that if the testimony, when favorable, is to be received, 
when adverse, it cannot be rejected. Such a distinction would 
be an anomaly in the law, and would, moreover, be a direct 
temptation to perjury, and a pregnant source of injustice. 

It was, however, contended by the learned counsel of the 
pUintiff, that although the rule of the common law may not 
have been changed, yet it is in truth only applicable when the 
husband or wife, for qt against whom the testimony is offered, 
is a party to the suit, and that in all other cases in which the 
evidence has been rejected, the interest of the witness has been 
the sole ground of its exclusion ; but we do not at all hesitate in 
rejecting such a limitation of the rule, not only as inconsistent 
with the principle upon which it is founded, but as plainly con- 
tradicted by many decisions. In Hosdck v. Rogers (8 Paige, 
242), the wife was not a party to the suit, and had only an 
eventual interest in a fund created primarily for the benefit of 
creditors, yet the testimony of the husband (whose interest was 
contingent and barely possible), so far as it tended to enlarge 
the Amd, was struck out by Chancellor "Walworth as plainly 
incompetent. In Burrell v. BvU (3 Sandf. Ch. R., 15), the 
bill was filed by the trustee of a married woman, and related to 
her separate estate, yet the husband, who, it was admitted, had 



CODE REPORTS.— NEW SERIES. 88 

Hasbroack y. Vandeiroort. 

no interest whatever, present or« future, vested or contingent, 
was excluded as a witness by the Vice Chancellor, upon the 
sole ground of public policy. 

The strongest case, and that which meets and refutes the entire 
argument on the part of the plaintiffs is, Dams v. Durvwoody (4 
Term R., 678), where Lord Kenyon and Mr. J. Buller concurred 
in saying that " independently of the question of interest, it is 
now considered a settled principle of law that husbands and 
wives cannot in any case be admitted as witnesses for or against 
each other." We are now required to overthrow a principle 
which more than half a century ago those eminent judges con- 
sidered as settled, and to create an exception fi*om a rule which, 
with no doubt or hesitation, they laid down as universal. To 
such a request we have neither the disposition, nor, as we under- 
stand our duties, the power to accede. {Lcmgley v. Fischer^ 9 
Lond. Jur., 1375, s. o. 14 Law Jour., 102. Snyder v. Snyder^ 6 
Binney, 483.) Although we must hold that the law is esta- 
blished and certain that the husband cannot be a witness for or 
against his wife in any suit touching her separate estate, whether 
she is a party to the suit or not ; and vice versa^ that she cannot 
be a witness for or against her husband in any suit in which he 
is directly interested, yet we are far from asserting that the 
positions upon which the plaintiffs' counsel relied are wholly 
destitute of authority, and certainly not of the semblance of 
authority. 

Mr. Peake, in his law of evidence, has said (Peake's Ev., 128) 
that in civil suits between third parties the wife may be a wit- 
ness to charge her husband, and in Fitch y. Hill (11 Mass., 286) 
this observation seems to have been understood by the Supreme 
Court of Massachusetts as meaning that the rule of exclusion is 
limited to the cases in which the husband or wife is a party to 
the suit. We doubt whether such was the meaning of Mr. 
Peake, and if it were his observation is certainly not sustained 
by the single case to which he refers. ( WHMams v. JoJmson^ 2 
Strange, 541.) 

Much reliance was placed on the modem case of Ahercrombie 
V. Hickmcm (8 Adol. and EL, 683), in which it was alleged that 
the Court of King's Bench held the husband to be a competent 
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witness on behalf of his wife, on the ground that if he was inte- 
rested at aU, his interest was only contingent ; bnt upon an 
attentive examination of the case, we are satisfied that the tme 
ground of the decision was, not merely that the husband had no 
interest, bnt that there was an entire deficiency of proof as to 
the interest of the wife herself. She was entitled to an annuity, 
her right to which was not in dispute, and it did not appear that 
the sufficiency of the fund upon which the annuity was charged, 
was at all dependent upon a recovery in the suit. For aught 
that appeared, her interest could not be affected, whatever judg- 
ment might be given. The husband, therefore, was not admitt€K[ 
as a witness ybr his v>ife. 

So far as we have been able to discover, the only decisions 
that give any countenance to the argument on the part of the 
plaintiff, are the two cases in Massachusetts of Richardson v. 
Lea/med (10 Pickering, 261), and Dyefr v. Hcmer (22 
Pickering, 251), and these, it cannot be denied, bear a very 
close analogy to the present. In each of these cases a husband 
was admitted to testify, in effect, on behalf of his wife, who, 
as a ceshd que trusty was directly interested in the property 
or fund which was the subject in dispute, and he was admitted 
upon the ground that his personal interest, if any he had, was 
remote and contingent. It is a circumstance, however, which 
greatly detracts from the consideration to which these cases 
might be otherwise entitled, that in each of them the question 
of the interest of the husband is that which was alone considered 
by the* court, without the slightest allusion to the reasons of 
policy upon which, by the consent of all the English authorities, 
tiie rule of exclusion is in reality founded. Those reasons may 
have been overlooked or forgotten, but it cannot be said that 
they were deliberately rejected. If, however, without insisting 
upon this remark, we admit that Richa/rdaon v. Leanmed^ and 
Dyer v. Somer^ are evidence of the law as it now exists in 
MassachuseiAs, we are constrained to add, that they are a veiy 
plain departure from the law, which, in this state, has invariably 
been followed, and to which we hold ourselves bound to adhere. 
Hxat law is, that husbands and wives are not competent witnesses 
for or against each other, in any suit in which either is a party, 
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or in the eveat of which either haa a direct and certain interest. 
Whether the testimony mnst be excluded where the interest is 
only fatore and contingent, it is not necessary to determine, since 
in this case the interest of Mrs. Pickering is immediate and 
certauL 

• Judgment of Special Term aflSrmed with costs. 



SAME COUKT. 

Pre^ervt^ SAin>F0SD, Mason, and Campbell, J J. 

Matob, &c. of N. T. v. Pmcb, and others. 

In an action against several defendants on a joint and several bond, in which ona 
defendant was principal and the other defendants his sureties, held that the defend- 
ants might be witnesses for each other. 

This action was against three defendants, to recover the 
penalty of a bond executed by the defendant Price, as principal, 
and by the other defendants as his sureties. On the trial the 
defendants' counsel offered the defendants as witnesses for each 
other, but they were rejected by the court, and the plaintiffi had 
a verdict in their favor. 

H. H. BuKLocK, for defendants, moved for a new trial. 

By thk Cottbt. Mason, J. (July, 1861.)— Under § 397 of 
the code (since amended) we have held that in an action against 
several defendants on a joint contract, one defendant cannot be 
examined on behalf of one of his co-defendants, except to prove 
some defence, as infancy, or a discharge personal to such co- 
defendant, because, as the judgment must be against all or 
none, the evidence must necessarily inure to the benefit of the 
witness. 
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In the present case, the complaint sets up a joint obligation 
by the three defendants, executed by Price as principal, and the 
other defendants as his sureties ; but the obligation itself, when 
produced in evidence, appeared to be several as well as joint 
The question then arises, whether a separate judgment can be 
rendered in this action against Price or against Candee ; und^r 
the old system this could not have been done. The general rule 
was, that, by uniting the several obligors or contractors on a 
joint and several obligation in one action, the plaintiff elected to 
consider it as a joint obligation, and that he must abide by that 
election. He must recover against all or none. This was so 
held in the case of Miller v. McCogg^ 4 Hill, 35, which was 
brought on a joint and several note, in which one of the makers 
signed as surety for the other ; one of the defendants was offered 
as a witness for his co-defendants, under the provision of the act 
(2d K. S., 447, § 15, 3d ed.) by which, where different parties to 
1^ bill or note were sued jointly, one of the defendants might 
examine in his behalf any co^efendant, in all cases where he 
would have been entitled to the testimony had the suit been 
brought in the form theretofore used, that is, against makers and 
endorsers separately. The court held that different parties 
" meant makers and endorsers, and that two or more makers or 
joint endorsers made but one party." It had previously been 
held {Plai/ner v. Johnson^ 8 Hill, 476) that in a suit against 
several makers of a joint and several note, the plaintiff had no 
right to sever the action and take judgment against one of the 
defendants. But the 136th section of the code, we think, author- 
izes a judgment in this action against either of these defendants. 
It provides that, if all the defendants to an action have been 
served with the summons, judgment may be taken against any 
or either of them severally, where the plaintiff would be entitled 
to judgment against such defendant or defendants, if the action 
had been against them, or any of them alone. Now, although 
the plaintiff complained against the defendants solely as joint 
obligors, yet, on production of the bond in evidence, it was 
apparent that the plaintiffs could have recovered against any one 
of them in a separate action. We are of opinion, therefore, that 
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the learned judge erred in exclnding the defendants firom being 
examined as witnesses for each other. 

New trial ordered. 



K T. COMMON PLEAS. 

Special Term. — AugvM^ 1851. 

Jones v, Atterbuby. 

An injanction will not be gnnted, unleas the allegations in the complaint upon which 

the party relies for the injunction are verified positively. If they are on infonnation 

and belief only, the application will be refused. 
A complaint verified in the manner prescribed by the code is sufficient upon which to 

move for an injunction, provided the allegations which furnish the ground of the 

injunction are sworn to positively. 

The plaintiff asked for an injunction npon a complaint verified 
by a jurat after the manner formerly used in bills of chancery, 
to wit, that the complaint was true of the plaintiff's own know- 
ledge, except as to the matters therein stated to be on his infor- 
mation and belief, and that as to such matters he believed it to 
be true. 

Daly, J. — ^An order for an injunction cannot be made, unless 
the allegations in the complaint upon which the party relies for 
the injunction are verified positively. The material allegations 
in the complaint are all stated to be on information and belief. 
Nothing is sworn to, as of the party's own knowledge, that 
would entitle him to an injunction. The application must be 
denied. 
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SAME COURT. 
Poster v. McGbeedt. 

A defendant, in an action of dander, cannot deny that he uttered the defamatory 
words imputed to him, and then miggeet hgpoiheiiettUy, that if he did, he uttered 
them in reference to a certain contract, &Ai. He muat admit or deny, or set up new 
matter in avoidance. 

A defendant may avail himself of as many defences as he may have, but each must 
be separately stated, and be oonastent in itself. 

Complaint, that the defendant charged the plaintiff with 
being a thief, robber, and swindler. That the plaintiff had 
robbed and swindled defendant. In his answer the defendant 
denied that he nttered the defamatory words attributed to him, 
averring that, ^ he did^ he uttered them in reference to the non- 
performance of a certain contract, whereby great injury and 
injustice had been done to him by the plaintiff. Plaintiff moved 
to strike out everything after the defendant's denial that he 
uttered the words. 

PmNEY, for plaintiff. - 

Daly, J. — A defendant cannot answer hypotTietiGdUy in thid 
way. He must admit or deny, or set up new matter in avoid- 
ance. He can avail himself of '' as many defences as he may 
have," but each defence or ground of defence must be separately 
stated, and be consistent in itself. This has frequently been 
held, 3 Pr. Sep. 391. It has been, since the adoption of the 
code, the settled practice of this court. 



SUPERIOR COURT. 
Sgranton V, Baxter. 



A judgment may be entered on a report of a referee in favor of the defendant after the 
death of the plaintiff, without making his repreeentatiyee partiei to the mit 
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This case was referred to a referee, and he reported in favor 
of the defendant. The plaintiff obtained a stay of proceedings 
on the report, made a case to set aside the report, and the cause 
was on the general term calendar. The plaintiff subsequently 
died, his executors revised to be made parties to the action, and 
motion was now made on their behaK to strike the cause from 
the calendar. 

Gaupbbll, J. — ^April, 1860. — (With the concurrence of two of 
his associates.) — The statute, 2 E. S. 387, § 4, provides for the 
entry of final judgments on verdicts in the name of the original 
parties, within two terms after verdict, notwithstanding the 
death of either party after verdict and before such final judgment 
is entered. 

Judgment may be entered upon the report of referee the same 
as upon verdict ; and this was expressly decided in Burlia/M v. 
Bwrlia'M^ 10 Wen. 601 ; the statute applying virtually to both 
in spirit if not in terms. 

This case is different from that of an executor prosecuting in 
his own name, as executor, for the recovery of a claim originating 
in the lifetime of the testator. In such case, the executor may 
be excused from costs, because, in the language of the opinion, 
'^ he cannot understand the whole subject." {Ketchum v. Ketr 
chum^ 4 Cow. 87.) It is not the case of executors applying for 
leave to discontinue a suit before verdict, without costs, for the 
same reason might apply that they had not sufficient knowledge 
of the facts to enable them to prosecute, even though there might 
be, in point of fact, a good cause of action. 

In Seymcywr v. Dego^ 5 Cow. 289, the facts were like the pre- 
sent, except that in that case the plaintiff was nonsuited ; in this, 
there was a report against him. It was, therefore, in that case, 
purely a question of costs. Nothing was settled. Here is a 
report which, if affirmed and final judgment entered upon it, 
settles the matter in controversy. 

The rule is well settled (2 Tidd's Pr. 845 ; 2 Dunlop's Pr. 
746), that "if either party die after a special verdict, and 
pending the time taken for argument or advising thereon, or a 
motion in airest of judgment, or for a new trial, judgment may 
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be entered at common law after his death, or of the term in which 
the po8tea was returnable, or judgment would otherwise have 
been given, nun<} j/ro tuno;^^ and the very good reason given 
is, that ^^ the delay arising from acts of the court may not pre- 
judice the party." But the delay may arise, and the prejudice 
be done, as well by giving the opposing party time to prepare 
and argue his case, as in postponing the decision after argument 
It is time, afi alleged, that there is no one to stand up and argue 
the case, according to the fiction that the parties are present in 
court conducting their own actions. But a cause on argument 
is very difierent from a cause on tnal. In the former, on a sug- 
gestion from any one, the court might look into the matter, and 
see whether the report or verdict should be set aside, and this it 
would be competent and proper to do, though no argument was 
had. Not so ordinarily in a trial, where witnesses are to be 
produced and testimony taken. . 

In the case of Sir John Trelawny v. J5p. of Winchester^ 1 Bur. 
221, the plaintiff died during the first argument, but the event 
did not prevent the court from proceeding to hear a second argu- 
ment after the lapse of more than a year. (See Sprmgled v. 
Jayne^ 4 Cow. 423 ; Spalding v. Congden^ 18 Wend. 543.) 

The case in 20 Wend. 677, cited on behalf of the executors, 
was a motion for leave to enter a judgment on demurrer, which 
the court said was not a final judgment ; and that it would not 
settle the matter in controversy. 

Motion denied. 



STJPERIOE COUET. 

Capst et iix. V. Pasxer. 

An injanction may iasne to stay sommary proceedings to recovor the posBenion of 
lands. 

In this case an injunction order was made eo^paaie to restrain 
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the defendant from continning proceedings before a jnstice to 
obtain the possession of lands from the plaintiffs. The defendant 
moved to vacate the injunction order. 

Mason, J. (Jnne, 1860.) — ^It appears clearly that the jnstice 
had no jurisdiction in this case. 

The 47th section of 2 Kev. Stat. 611, is virtually repealed by 
the 47lBt section of the code, which, while it continues in force 
the statute relative to these summary proceedings, expressly 
repeals any particular provision contained in it, inconsistent with 
the code ; and this particular provision of the 47th section is, we 
think, plainly inconsistent with the 219th section of the code, 
which authorises an injunction to issue when it sh^ appear by 
the complaint, that the plaintiff is entitled to the relief demanded, 
and such relief, or any part thereof, consists in restraining the 
commission, a continuance of which, during the litigation, would 
produce injury to the plaintiff. 

The motion to vacate the injunction is denied, with costs.* 



SUPERIOE COURT. 
Eoss V. Clussman. 

The aengnee of a judgment, who becomes sach after an execution on such judgment 
has been retaroed unsatisfied, may institute proceedings supplementaiyto the execu- 
tion in the name of the plaintiff in the action. 

A mere confession of judgment is not a violation of an injunction restraining the 
defendant from disposing of or in any manner interfering with his property, but a 
confession of judgment may be a violation of such an injunction if accompanied by 
acts of the defendant showing an intent to dispose of his property. Penalty for such 
violation. 

The rule of the late court of chancery respecting several creditors' suits, should be 
applied to proceedings supplementary to the execution. 



* See Cure v. Crmoford, ante p. 18. 
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Motion to pnniBh for a contempt arising oat of the following 
state of fibcts. 

Judgment was recovered May 14th, 1849, for $565 44, and 
ui execution thereon was returned unsatisfied August 17th, 
1849. On the 18th of December, 1849, Mathew T. Wallace, to 
whom the judgment had been assigned in the meantime, on his 
affidayit, obtained from the Chief Justice an order requiring the 
defendant to appear before him on the 19th, and answer on 
oath coneemiDg his property, and ordering him, until the further 
order of the court, '^to refrain and desist from assigning, 
disposing, or in any way interfering with his property or rights 
in action, or any part thiereof." The order was served on the 
defendant personally, who appeared on the 19th before Sandford, 
J., and was sworn and his examination commenced. On the 
SOth of December the parties again appeared, and by consent it 
was referred to Mr. Bosworth to take the examination. The 
order of reference contained an injunction upon the defendant, 
in the same words as that in the original order. The referee 
proceeded and reported the examination, January 2d, 1850. 
On the 21st February, Wallace's attorney served a notice on the 
defendant, that on the 4th of March he would move for a 
receiver. A motion was made on the 4th, and the justice 
directed the defendant to show cause on the 5th, why C. Dunning 
should not be appointed. March 5th the defendant obtained an 
adjournment to the 6th, on that day to the 7th, and then to the 
8th of March, when it was referred to Mr. Bosworth to report a 
suitable receiver, &c. He reported on the 13th, and on the 
15th of March an order appointing a receiver was made, and 
the defendant required to attend, on notice, and assign to him 
all his property. He attended, on notice, April 24th, procured 
an adjournment to the 25th, and then executed the assignment, 
at the same time stating that on the 12th of March he had 
executed an assignment of all his property to another receiver. 

It further appeared, that on the 28d February, 1850, the de- 
fendant confessed a judgment in the supreme court, for $6,020 05 
to W. M. Willmarth, his father-in-law, with whom he was then 
boarding, on demands which were justly due. They were left 
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on that day, by Willmartb, "with an attorney, who made out and 
served on the defendant a fiummonB and complaint. At the 
attorney's request, be called the same day on the latter, and con- 
fessed the judgment. Execution issued immediately, and was 
returned in four or five days, and thereupon proceedings sup- 
plementary to execution were commenced by Willmarth, before 
a judge of the JSTew York common pleas, an examination had, a 
receiver appointed, and defendant ordered to assign to the 
receiver. The latter was on March 9th. The judge then ex- 
pressing doubts as to his authority, that proceeding was dropped ; 
and fresh proceedings supplementary, &c. were, on the 9th 
March, commenced before a justice of the supreme court. The 
order required the defendant to appear before a referee named 
therein, at five p. m. of the same day, who was also to appoint a 
receiver of his effects. The defendant appeared, and was then 
examined. The referee reported on the 11th of March, appoint- 
ing a receiver, an order of the court was ^de the same day 
confirming it, and directing the defendant forthwith to assign 
to the receiver all '^ his rights of action, equities, rights, and 
interests ;" and on the 12th March, he assigned, accordingly, to 
Willmarth's receiver, all his property and effects. He did not 
disclose to the referee or the supreme court, the pendency of 
Wallace's proceedings against him. 

The property which Wallace had in view and was endeavoring 
to obtain, was an interest of the defendant, given to him by his 
grandfather, which was in the hands of the trustees of the will ; 
and it was more than sufficient to pay Wallace's judgment, 
interest, and costs. All the proceedings of Wallace were entitled 
in this court, in the suit of Eoss v. Clussman. 

By the Ooubtt. Sandfokd, J. — (Dec. 1850.) — The defendant 
interposes two preliminary objections to the proceedings supple- 
mentary to the execution, which we will first examine : 

First. It is contended that the assignee of a judgment cannot 
prosecute this proceeding at all, under the provisions of th^ 
code ; which gives the remedy only to the '^ judgment creditor.'' 
That the only judgment creditor in this case is Andrew Bon, 
the plaintiff in the judgment, and that his assignee, Ma&ew T. 
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Wallace, is not the judgment creditor, within the meaning of 
the code, although he may be the owner of the judgment. 

We think this objection is wholly unfounded. The judgment 
creditor is the person who owns the judgment, to whom it is 
due, and who alone has a right to receive it and to give a dis- 
charge; not the pei'son in whose name the judgment was 
recovered, but who has transferred it and thereby ceased to be 
a creditor of the defendant. We suppose that one to whom a 
bond has been assigned, is beyond all doubt the bond creditor, 
and that no one would think of calling the obligor the bond 
creditor, after he had parted with his interest in the debt by an 
absolute assignment. 

The provision of the revised statutes, enacting the then estab- 
lished rule of equity which was the foundation of creditors' suits, 
(as they were usually termed,) gave the remedy to " the party 
suing out the execution;" which is apparently much more 
restricted in its scope, than the word "judgment creditor" in 
the code. (2 E. S. 1Y3, § 38.) Nevertheless, it was well settled, 
that an assignee of a judgment to whom it was transferred after 
the issuing and return of an execution, could file a creditor's 
bill, without taking out a new execution. {Gleason v. Gage^ 7 
Paige, 121.) 

The chapter of the code granting to judgment creditors this 
summary remedy, was avowedly a substitute for the proceeding 
by a creditor's bill ; and we cannot imagine that there was any 
intention to make it less easy or less extensive in its applica- 
tion. We are perfectly clear, that under its provisions, an 
assignee may institute the proceeding, upon an execution returned 
by his assignor. 

Second. The next objection is, that the proceeding should have 
been in the name of the assignee as plaintiff. It has throughout 
been confessedly prosecuted by the assignee, but it is said the 
papers should all have been entitled in his name. 

So far as the affidavits are concerned, an answer to the objec- 
4;ion may be found in section four hundred and six of the code, 
which virtually makes it unnecessary to insert any title in an 
affidavit. 

Without regard to that section, we think there is no founda* 
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tion for the objection. The " proceedings supplementary to the 
execution," are all in the action in which the judgment was 
recovered. Their design is to obtain satisfaction of the judg- 
ment, and they are as much proceedings in the original suit, as 
are the executions on which they are founded. There is nothing 
in the entire chapter, which countenances the idea that the 
remedy it provides is a new action or suit. 

Where the cause of action is transferred pending the suit, the 
action may be continued in the name of the original party, or 
the court may allow the assignee to be substituted in his place. 
(Code, § 121.) For the purposes of this proceeding, the action 
is still pending ; and it is properly entitled in the name of the 
original plaintiff. 

This brings us to the examination of the principal question in 
the cause, the alleged contempt of the defendant in disobeying 
the orders of the eighteenth and twentieth of December, 1849. 
The same question, substantially, was decided in the case of Za 
Gh'and and Delmotte v. Hoguet^ by one of us at the special term 
in June, 1849, and by the other two justices, on an appeal from 
his decision, in March, 1850. We were, nevertheless, induced 
by its importance, to hear it argued anew, and after maturely 
considering it, we see no reason to change our opinion. 

Defendant confessed the judgment to Willmarth, for the pur- 
pose and with a view to have Willmarth obtain a receiver, and 
a transfer to him of the defendant's interest in his grandfather's 
estate, and thereby to prevent Wallace from reaching that inte- 
rest by his pending proceedings in this suit. 

Those proceedings were commenced two months before any 
steps were taken by Willmarth, were prosecuted with diligence 
by the creditor, and would have been perfected and terminated 
before the appointment of a receiver in Willmarth's suit, but for 
the delays interposed by the defendant. 

The injunction commanded the defendant to refmin from dis- 
posing of, or, in any manner, interfering with his property, or 
rights in action. By the combined means of confessing a judg- 
ment to Willmarth, and purposely interposing delays in the 
proceeding of his more vigilant creditor, Wallace, he has caused 
his property which the latter would have obtained in regular 
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course, to be vested in a receiver, appointed in the soit and for 
the benefit of Wilhnarth. He has thus palpably mtevfered 
vnth his property, and so fisLr as he could, has disposed of it, so 
that it shall not be obtained by Wallace. Thus, the injunction 
orders made by the justices of this comt, have been plainly and 
intentionally violated. We were referred to the case of Lansing 
V. Easton (7 Paige 864), as an authority, that a defendant 
who was under a similar injunction in a creditor's suit, in the 
late court of chancery, might confess a judgment, without 
disobeying the conmiand of the court ; and the one hundred 
and ninety-fifth rule of that court, was cited to the same 
proposition. 

As to the case in 7 Paige, the rule is there laid, down, that 
any active interference with the property by the defendant, for 
the purpose of having the legal title to the same transferred to 
another, and thereby to deprive the complainant of the equitable 
lien he has acquired upon the property by the filing of his bill, 
was a violation of the letter as well as the spirit of the injimc- 
tion. And the application of the rule made in that case by the 
chancellor, amply sustains our conclusion in the case before us. 
The chancellor's observation as to the effect of confessing a 
judgment, was no more than had already been made the law of 
the court by the one hundred and ninety-fifth rule. And we do 
not intend to decide that simply confessing a judgment, will be 
a violation of these injunction orders under the code. If, how- 
ever, it be done with an obvious intent to change the disposition 
of the debtor's property, to the prejudice of the creditor who 
has obtained the injunction, and has that effect, we shall hold, 
as we do in this case, that it is as much a violation of the injunc- 
tion, as would be any more direct transfer or disposal of the same 
property. 

"^le saving of the expense of a suit is no longer a motive for 
confessing a judgment, under such circumstances ; and debtors 
under injunction, at the suit of prior judgment creditors, will do 
well to see that there be no other act of theirs, in addition to 
the confession of the judgment, which will point to an intention 
to prefer another creditor, in the disposal of their property, over 
him who has obtained the injunction. 
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The defendant having violated the injunction orders, it re- 
mains to determine the amount of the fine which shall be im- 
posed on him for his contempt of comi;. The statute prescribes, 
that this shall be sufficient to indemnify the plaintiff for the 
injury he has sustained, and to satisfy his costs and expenses. 
(2 K. S. 538, § 21 .) It appears, that the fund diverted by the de- 
fendant's misconduct, from the plaintiff's receiver to the receiver 
of Willmarth, was sufficient to pay the plaintiff's debt and costs. 

It may be said, that, to the extent of his debt and costs, the 
plaintiff may still obtain that fund, by an application to the 
supreme court, on the ground of a prior lien by his instituting 
proceedings in this court, supplementary to his execution. If 
the principle which prevailed on this subject, in the court of 
chancery, be adopted, and applied to these substituted proceed- 
ings under the code, the plaintiff is undoubtedly entitled to pri- 
ority over WiUmarth's subsequent receivership in the supreme 
court. And we are free to say, that we do not perceive how 
the courts are to avoid incessant confusion and clashing of juris- 
diction, in respect of proceedings supplementary to an execution, 
unless the just and equitable principle of the court of chancery, 
in relation to successive creditors' suits, be adopted and applied 
to them. It is not for us to anticipate what rule the supreme 
court may adopt on this subject, and as no such rule has been 
as yet adopted there, so far as we kuow, we must proceed to fine^ 
the defendant to the extent of the plaintiff's injury, as it now 
appears. If, hereafter, the plaintiff obtain any part of the fund- 
from the supreme court, the defendant may apply to mitigate 
the fine accordingly. 

The defendant must be fined a sum equal to the amoimt of 
the judgment, with interest, and the plaintiff's expenses. We 
allow to the plaintiff thirty dollars for costs of the supplementary 
process, fifty dollars for the charges of his attorney and counsel, 
on the application to punish the contempt and the reference and 
subsequent proceedings thereon, and the fees paid to the referee 
for his services on both of the references. The order will direct 
the defendant to stand committed imtil the fine be paid."^ 

* See Lindflay t. Shennan, ante, p. 35. 

8 
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SUPERIOR COURT. 
Ransom v. Minbb. 

Thiii0i in action cannot be levied on and sold upon an ezecntioa against propeitj. 

In May, 1849, one Dresser recovered judgment against the 
plaintiff in a justice's court for $41. This judgment was dock- 
eted in the county clerk's office in November, 1850. Previous 
to this- the plaintiff had delivered an account of the items of his 
demand (costs and counsel fees) in this action. Dresser after- 
wards issued an execution against the property of the plaintiff, 
and by virtue of such ezecution the sheriff levied on and sold 
the said account, and executed an assignment thereof to the 
purchaser, of which notice was given to the plaintiff Motion 
was now made to stay the proceedings by the plaintiff in thia 
action. 

Sandfobd, J. — (January, 1861.) — (With the concurrence of 
all the justices of the court.) We have considered this novel 
proceeding, and are confirmed in our first impression, that it is 
founded on an entirely erroneous construction of the code. The 
definitions made in title fifteen are necessarily general in their 
character, and are controlled by specific provisions, limiting or 
enlarging them, wherever they occur in the same statute* 
Where there is nothing in the particular provision to show that 
the words '^ p^'sonal property " have a different meaning, sec- 
tion four hundred and sixty-three no doubt extends them to in- 
clude things in action. But it is equally plain that there are 
particular provisions which preclude those words in the section 
relative to executions from embracing things in action; and 
there is nothing in any specific enactment of the code which 
indicates that the legislature designed to make a change so 
radical in its nature, and so very difficult to be regulated and 
guarded against abuse. The substitute for the former creditor's 
suit after ezecutioQ, enacted in the second chapter of title ninoi 
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k carofblly framed to reach and apply things in action and 
evidencee of debt^ and is quite inoonaistent with the idea of a 
levy and sale by the sheriff being equally open to the creditor. 
In the remedy by attachment as a process in a suit, the sheriff 
18 to attach all the defendant's property. He is not permitted 
to sell any things in action of the debtor. He is to collect and 
receive them, pending the snit, and pay the proceeds to the 
pliuntrff on the judgment recovered ; and also after judgment, 
he is to proceed with such collection and payment until the 
judgment is satisfied. Yet the same chapter directs the sheriff 
to sell on the execution on the judgment recovered, all other 
real and personal property attached. A conclusive answer to 
the proceeding attempted, is found in the requirement of law 
that personal property offered for sale on execution, must be 
present and within view of those attending the sale. Such was 
the common law, and it was enacted in 2 Bev. Bt. 867, § 23. 
By section two hundred and ninety-one of the code, the existing 
provisions of law, relating to executions and sales under them, 
were applied to the executions prescribed by that chapter, when 
not in conflict therewith. So fiEur from being in conflict, the re- 
quirement of law just stated is in harmony with aU the provisions 
of the chapter of the code relative to ^^ the executicm of the judg- 
ment in civil actions." 

Motion denied. 



STJPEEIOR COURT. 

HOWAJBD V. TjFFXSY. 

* 

In actions which would fonnerly have been actions at law, the faets constitating th* 
canae of action may be stated sabstantially as they were Ibimerly stated in a 
deelanlioQ. In actions for equitable relief the complaint may set foith &elB Si 
miieh at large as was fonnerly done in a bill in ohanoeiy. 
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The complaiDt prayed equitable relief. The defendant moved 
to strike out certain portions as redundant and irrelevant. 

Sandfokd, J., — (Januaiy, 1851.) — (with the concurrence of 
the chief justice and Faine, J.,) said, the role applicable to 
actions for the recovery of money, real property, or the posses- 
sion of personal property, which were formerly strictly legal, and 
in which it is sufficient to state the facts constituting the cause 
of action, substantially, as they were formerly stated in a decla- 
ration, could not be always applied to actions where specific 
relief of a different kind is demanded. Thus, where the object 
is to obtain an injunction, together with other relief, it will often 
be indispensable to set forth in the complaint, facts which need 
not be stated in respect of the other relief, and as much at large 
as was formerly done in a well-drawn bill in chancery. This 
necessity will be the greater, if the plaintiff seek a perpetual 
injunction. 

Again, costs in all cases of this class, are in the discretion of 
the court, (C!ode, § 304 to 306 ;) and unless the facts bearing 
upon the decision of that question, are stated in the complaint, 
so as to be answered and admitted, or put in issue, evidence to 
prove them will not be admissible at the trial. " The facts con- 
stitiUing the ccmse of action^'* spoken of in the code (§ 142), are 
therefore not merely the facts upon which the plaintiff's righi to 
ash rdief is founded, but those words include all such facts as 
are necessary to found the particular relief demanded, and to 
enable the court to give the proper judgment in the action. The 
evidence in support of such facts, is of course an entirely distinct 
thing. 

Applying this construction of the code to the complaint in this 
case, the principal portion of the matter excepted to must be 
allowed to stand. The residue, as designated on the copy fdr- 
nished, will be stricken out. There is no good reason why the 
irrelevant part of an entire statement complained of aa being 
redundant, should not be stricken out, although, as to the residue, 
the motion fail. 

Order accordingly. 
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STJPERIOE COTJET. 
Basby v. Whitnet, and seven other actions. 

Tlie code has not repealed the statute against champerty and maintenance. 
The eoart has power and will interfere in an arrangement between an attorney and 
^his client to prevent overreaching or fraud. 

By thb Coubt. Oakley, Ch. J. — ^In these cases the widows 
of several persons killed by the falling of a wall in ^Vater street, 
employed two attorneys of this court to commence actions 
against the defendants, Whitney & Tucker, to recover damages 
for the losses they had sustained, by the death of their husbands. 
The suits were commenced in the name of one of these attor- 
neys, the other acting as counsel. Soon after the suits were 
instituted, a compromise was effected by Mr. Whitney's paying 
to the attorneys $2000 on account of the respective plaintiff, 
and $300 as the remuneration for their services in the suits. On 
receiving this money, the attorneys proceeded to settle with the 
plaintiffs, who appear to have been illiterate .persons, unable to 
write their names, by paying to them the sum of $100 each, 
retaining besides the compensation already received from Mr. 
Whitney, $150 in each of the cases, or $1200 in the aggregate ; 
so that all the plaintiffi received was $800 out of the $2300 paid 
by Whitney. The parties, on receiving the amount, executed to 
each of these attorneys a release acknowledging the receipt of 
the money, in full satis&ction and discharge. This relief was 
duly acknowledged by each of the parties, and the officer who 
took the acknowledgments, testifies that the parties were informed 
of their tenor and effect. 

Application is now made to us on behalf of these parties, to 
vacate the settlement, on the ground that it was made in igno- 
rance of the real amoimt paid by Mr. Whitney to the attorneys, 
and that it is oppressive and unjust. We ar6 also asked to strike 
the attorneys from the roll. 

In answer to the application, it is aveired by the attorneys 
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that these claiins were all assigned absolutely to one of them 
before the commencement of the suit, and that what was paid 
by them to the parties was a vohmtary payment, and a mere 
gratuity, and that at the time of the assignment it was agreed 
that the proportion to be paid in case of success, should be left 
entirely to the generosity of the attorneys. That at the time of 
the execution of the releases, the matter was fully explained to 
the parties, who expressed themselves Mly satisfied. Assign- 
ments were produced, executed to one of the attorneys before the 
suits were commenced, transferring all the right of the parties, 
to damages, and duly acknowledged. 

Without considering the question whether claims of thiB 
character can be assigned or not ; if they were in fiact assigned 
absolutely, the actions should have been instituted in the name 
of the attorney who became the assignee. The circumstances 
attending these cases, however, show conclusively, that the 
claims were assigned as collateral security for the costs and 
services of the attorney. It is contended that under the code, 
arrangements may be made between attorney and client as to 
compensation in suits, and that with such agreements, the court 
has no right to interfere. Without considering the question 
whether the statutes of champerty and maintenance have been 
abrogated by the provisions of the code in reference to the sub- 
ject of costs, which we very much doubt, we do not think that 
the court is deprived of the power of looking into these arrange- 
ments between attorney and client. Before the code, the court 
had the general power of examining into bargains of this 
character, to see that they were not unreasonable or oppressive, 
and the power has not been taken away. There are numerous 
cases in the books where courts have exercised this superintend- 
ing power. Even where a judgment has been confessed by a 
client in favor of an attorney, although resting upon a record of 
the court which has received its sanction, the courts have not 
hesitated to open it and investigate the transaction. Many 
cases of this character are collected in Graham's Practice, p. 28. 
This power results from the general superintending power of the 
court over its officers, and the very peculiar relations which exist 
between clients and attorneys. It is a power which should be 
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exercised with caution, but which is nevertheless to be ezercised 
firmly where a necessity for it exists. 

It is a striking feature in these cases, that when making the 
settlement with the attorney, the parties were not apprised of 
the amount actually paid by Whitney. It nowhere appears that 
th^ had any knowledge of it. The commissioner testified that 
the releases were fblly explained to them, and that they expressed 
themselves aware of their contents, and Ailly satisfied with what 
they received ; but it does not appear that the amount which the 
attorneys had received on account of those claims, was ever 
stated to them. We do not mean to decide that the amount 
retained by the attorneys was too great, or disproportionate to 
the value of the services rendered by them ; although it certainly 
has that appearance at first blush. But we think it reasonable 
that the matter should be inquired into, and for that purpose 
shall direct a reference, where the attorneys will be enabled to 
show the reasonableness of the amount charged. On receiving 
the report of the referee, we can make such order in the premises 
as shall be just 



The case came before the court March 22d, on the report of 
the referee, to which exceptions were taken by the attorneys 
implicated. After hearing counsel, the court (all the justices 
bemg present) allowed to the attorneys, $ — ^ besides the three 
hundred dollars paid to them by the defendants when the suits 
were settled, and $175, which they had expended in procuring 
security for the plaintifib on taking out letters of administration, 
and made a rule requiring them to pay the balance of the $1200, 
retained by them, to the clerk for the plaintiff, with the costs 
of the proceedings against them, and in default of payment, that 
they be conmiitted. A doubt being suggested as to the power 
of tills court to strike attorneys from the roll, under the judiciary 
act of 1847, the court omitted to pass upon that branch of the 
application, leaving the parties to apply to the supreme court| 
if so advised. 
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SUPEEIOE COXJRT. 
St. Amant v. De Beixoedon. 

^ To wairant the iaoing an attachment under the code a pxima facie ease must be 
made out. 
(te motion to eet aside an attachment the plaintiff may introduce sapplementaiy affi- 
davita. 

Appeal from an order at chambers denying a motion to dis- 
charge an attachment 

Oaeuct, Ch. J., (Sandford and Paine, JJ., concurring.) — 
There are two questions which arise upon this appeal. In the 
first place, can supplemental affidavits be introduced in support 
of the original affidavits, upon which a warrant of attachment is 
issued, where a motion is made to set the warrant aside ? and 
secondly, is there sufficient shown, upon the affidavit in this 
case, to justify the warrant ? 

As to the first point, we entertain no doubt as to the right to 
introduce supplemental affidavits. The cases under the code 
are different from those which have arisen under the revised 
statutes, where the jurisdiction of the court depended upon the 
facts set up in the a^davits on which the warrant was granted. 
The supreme court in this district have decided, that the intro- 
duction of supplementary affidavits in support of the original 
application is proper, and in that opinion we concur. {Morgan 
V. Avery ^ 2 Code Rep. 92, 121.) 

As to the other point, we think the two affidavits taken 
together are sufficient to sustain the warrant of attachment 
We will avail ourselves of this occasion to state the views by 
which we shall be governed in granting these warrants. 

We consider it proper in a remedy of so grave a character as 
the attachment, in effect, tying up of the entire property of a 
party pending a suit, that the affidavit upon which the proceed- 
ing is authorized should be explicit, and made in general, upon 
positive knowledge of the deponents, so far as to establish a 
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prima facie case. In general, there is no difficulty in obtaining 
the affidavits of the persons who give the information, on which 
the plaintiff desires to proceed ; and when such affidavits cannot 
be obtained from the peculiar circumstances of the case, those 
circumstances must be stated, with all the grounds of suspicion, 
BO as to satisfy the judge that the facts exist on which the at. 
tachment is sought, and that the plaintiff has produced the best 
evidence in his power to establish them. 

All the justices of this court concur in the rule which we 
have now declared. 

Appeal dismissed.* 



SUPERIOE COUKT. 
Hammond v. Baker. 

A party aaizig in two courts for the same cause of action will be compelled to elect in 
which canse he wiU proceed, and the proceedings will be stayed in the other action. 

Saitdfobb, J., (Oakley, Ch. J., and Paine, J., concurring.) — 
This was a suit for an account, &c., commenced in the late court 
of chancery. The complainant resides in the state of Rhode 
Island, the defendant in the city of New York. Afterwards the 
complainant commenced a suit against the defendant, in the 
supreme court in equity in Bhode Island for the same cause of 
action, and praying for the same relief. Both suits were put at 
issue, and the suit here referred to a referee, to take testimony, 
and while in that condition was transferred to this court. The 
referee, at intervals, for several months, was engaged in taking 
testimony. The complainant then suddenly suspended the ex- 
amination of witnesses here, and commenced the examination of 
witnesses in the suit in Khode Island, including one or more of 



• See CoLklin t. Dutcher, ante p. 49. Erarto t. Thomas, 3 Code Rep. 74. 
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thoBe who had been partiallj examined here. Thereupon the 
defendant moved for an order restraining the complainant from 
Airther proeecuting his suit in Rhode Island, during the pen* 
dencj of his suit in this conrt. After hearing connsel, the court 
decided, as stated in the note of the case, that its power did not 
extend to restrain a resident of Rhode Island from prosecuting 
there a suit for the same cause. The supreme court of that state 
will control parties before it, so as to prevent wrong and oppres- 
sion. But this court might and ought to prohibit the use of its 
process and proceedings in the mode practised by this complain- 
ant. He must suspend his suit there or here. The order was 
made as before stated.* 



SUPERIOR COURT. 



Lewis v, Tbuebdell. 



A motion to vacate ed order of arrest nuist be made before bail hare justified, if ex- 
cepted to, or before the time to except expires. 

Oaklet, Oh. J., (Sandford and Paine, JJ., concurring.) — 
This motion is made with a view to discharge the bail from his 
responsibility, and it is bottomed on the language of section two 
hundred and four of the code of procedure, which provides that 
a defendant arrested may at any time before the justification of 
bail, apply? on motion, to vacate the order of arrest, or to reduce 
the amount of bail. The defendant's idea is, that as the bail 
never justified in this case, the matter is still open for him to 
move to vacate the order under which he was arrested. The 
plain meaning of the code is, that the application must be made 
before the bail have justified, if excepted to ; and if not excepted 
to before the time for taking an exception has elapsed, and the 



* See Buiowa r. MiU«r, 5 Pr. R. 61. 
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bafl has thereby become perfect. The defendant, by submitting 
to put in and perfect bail, accedes to the regularity of his arrest 
and the suflSciency of the grounds for it. The object of the code 
18 to give time to more before bail is perfected. 

Motion denied.* 



SUPERIOR COURT. 

WmrB V. CUMMINQS. 

How a defendant might answer under the code of 1849, where an anewer on oath 

might subject him to a eriffiinal prosecutioB. 
An iiregular pleading should be returned without delay 

The eomplaint was for an alleged libel, and was verified. An 
answer was served, but not verified. The plaintiff's attorney, 
after keeping the answer nineteen days, returned it as defective, 
but without pointing out the defect, and on the expiration of the 
time to answer, moved for judgment for default of an answer. 

Oaklet, Ch. J., (Sandford and Paine, JJ., concuiring.) — The 
application is opposed on two grounds, the practice in respect 
of both of which is virtually settled, but we deem it weU to 
mention it again. 1. It is objected, that the nature of the libel 
is such that the defendant ought not to be required to answer on 
oath, because the matters to be stated might subject him to a 
criminal prosecution. 2. That the plaintiff kept the answer so 
long he cannot treat it as a nullity ; and, moreover, he has no 
right to return it unless he pointed out the defect 

The objections are all well taken. As to the first, the role 
was adopted and the practice correctly laid down in JBUl v. 
IfuU^^ a Sand. 684, 8. 0. 8 Code Eep. 199. The defendant 

• See Baiber ▼• Hubbard^ 3 Code Rep. 156. 
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need not admit or deny the allegationB, which he will state in 
his answer on oath, he might subject himself to a criminal pro- 
secution by answering. This statement will pnt in issue such 
allegations. As to the residue of the complaint, he will answer 
in the usual manner. 2. The plaintiff, by keeping the answer so 
long, was barred from objecting to its form. And on returning 
it, if it had been in time, he was bound to point out the nature 
of the alleged defect. It was so held in Laimbeer y. AUen^ 2 
Sand. 648, S. C. 2 Code Eep. 15. The practice pursued by the 
plaintiff was not reasonable, and we are not disposed to sustain 
it. The defendant is at liberty to answer in the mode before 
mentioned. 

Application denied.* 



SUPEEIOR COURT. 
Chicuesteb v. Liyinqbtoh. 

When a party to the action may he examined conditionally. 

Campbell, J. — ^The defendant, Livingston, was served with a 
subpoena to attend before a justice of this court for the purpose 
of being examined, pursuant to the provisions of chapter sixth 
of the twelfth title of the code. The complaint and answer have 
been served, but no reply has been put in. The counsel for the 
plaintiffs, admitted that he intended to reply, and the counsel 
for the defendants insists that such examination of the defend- 
ant Livingston cannot be had until the reply has been put in, 
and the cause is at issue. I held in the case of BaKnomi v. Ora- 



* As to the fint point see also Bailey t. Dean, 5 Barfo. S. C. R. 997. Clapper v. 
Fitzpatiick, 1 Code Rep. 69 ; amendment to section 157 of the code. Aa to the 
eecond point see Georgia Lumber Co. ▼. Strong, 3 Pr. R. 246 ; McGown t. LeaTen- 
woith,3 Code Rep. 151. 
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sheim^ 2 Code Bep. 75, that a party cannot be examined as a 
witness in the cause until the pleadings are all in and the cause 
is at issue. 

Chapter sixth of the code declares that no action to obtain a 
discovery under oath in aid of the prosecution or defence of 
another action shall be allowed, but a party to an action may 
be examined as a witness at the instance of the adverse party, 
and this examination may be had either at the trial or at any 
time before trial. It is also provided (§ 395) that ^' a party 
examined by an adverse party, as in this chapter provided, may 
be examined on his own behalf in respect to any matter jperii' 
nerU to the issueP It would seem that the issue was first to be 
made up between the parties before the examination could take 
place. 

The party is to be examined as a witness. He may be 
examined at the trial, or before the trial, on matters pertinent to 
the issue. He is examined to prevent the necessity of other 
persons attending as witnesses, to prove facts which the parties 
themselves know and ought not to dispute. The law passed by 
the legislature previous to the code was like the recent English 
act, and provided only for the examination of the party at the 
trial of the cause. The code has provided, in addition, that such 
examination may be had before the trial, so that the proceedings 
at the trial may thus be often materially shortened. 

But, though the code has abolished actions for a discoveiy, it 
has been thought by some that a discoveiy may be had in the 
same action, where such discovery is necessary, in order to 
enable the party seeking the discovery to answer or reply. 
This may be so, but in that case such examination ought not to 
take place, unless by special order of the court, on cause shown 
by a£Sdavit as to the necessity of the examination. The party 
examined is entitled to be examined on his own behalf, on 
matters pertinent to the issue. This privilege he cannot well 
avail himself of, if he is summoned for examination before he 
has answered or replied. The fair, and, as it seems to me, true 
construction of the code is, that the examination of the party 
should take place after issue joined. But there may be excep- 
tions. The party is to be examined as a witness, and he may be 
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examined conditionally. If he is about to depart out of the 
jurisdiction of the court, and it shall be made to appear that his 
adversary will probably be unable to examine him after issue 
joined, or to examine him on the trial of the cause, then such 
examination may doubtless be had before issue, in the same 
manner as that of any other witness in the cause who is about 
to depart from the state. 

As this is an interesting and important question of practice, I 
have conferred with all my associates, and they are all of opinion 
with me, that where a party is examined as a witness before the 
trial, merely for the purpose of avoiding the necessity of calling 
him at the trial, then such examination can only take place after 
issue joined. 

I do not mean to decide, nor is it necessary to determine in 
disposing of this motion, whether a party can be examined by 
his adversary, in order to enable the adversary to answer or 
reply. It is possible that a case might be presented, where it 
would be evident that the ends of justice required such an 
examination before answer or reply, even under the present law, 
which gives the absolute right to such examination after issue 
joined. 

In the case before us there is no pretence that the party 
sought to be examined is about to depart from the state, nor haa 
any special application for his examination been made, founded 
upon any facts showing the necessity for such examination, in 
order to enable the plaintiff to reply. I shall not, therefore, 
direct the examination of the defendant to proceed, but the 
plaintiff may, if he chooses, renew the application, founded upon 
affidavits showing the necessity for such examination before he 
replies, if in his judgment such necessity exists. In the cases 
of PaHin v. FUiot^ 2 Sand. S. C. R. 667, 1 Code Rep. 66, and 
Anderwm v. Johnson^ 1 Sand. 713, 1 Code Rep. 95, cited on the 
argument, the causes were at issue.* 



• See Miller v. Mather, 3 Code Rep. 101. Bennett v. Enghm, 1 ib. 4. Brockwajr 
?. Stanton, 1 ib. 128. 
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SUPERIOR COURT. 
Lkntilhoic v. Mayor, &o. of New York. 

When jndgmoDt is perfeoted. 

The prevailing party may be compelled to perfect his judgment. 

Appeal without secniity. 

This action was tried June, 1850, and verdict for plainti£ 
The presiding judge directed judgment to be entered on the 
verdict, and the plaintiff's counsel consented orally in open 
court, that the defendants might appeal without giving security. 
The entry of the judgment was as follows : '^ This cause coming 
on to be tried before Justice Paine and a jury, the jury found a 
verdict for the plaintiff for $97 81 damages. On motion of J. 
Lux plaintiff's attorney ordered judgment therefor with $-^ 
costs and disbursements." 

The defendants treated this entry as a final judgment, and gave 
notice of appeal therefrom. The notices of appeal and of argu- 
ment were received by the plaintiff's attorney without objection. 
The costs had never been adjusted. Motion was now made by 
the plaintiff to strike the appeal &om the calendar. 

Sakdford, J., (Oakley, Ch. J., concurring.) — Since the code, 
a practice has to some extent prevailed in our court, by which 
the judge at the trial term, both parties consenting, has render^ 
a formal judgment, after the juiy have passed on the disputed 
fiacts, without actually deciding the question of law involved, 
with leave to the losing party to appeal to the general term 
without security. The agreement of both parties to these terms 
is made in open court, and entered by the clerk in the minutes 
of the trial. We are disposed to encourage this practice in 
cases where the questions of law presented are new or difficult| 
where an appeal is to be expected in any event, and where no 
prejudice is likely to ensue from the omission to give security. 
It frequently happens that the court may in this mode dispose 
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of the cause after a single trial before a jury, when an adverse 
ruling of the law would result in a reversal and a second trial. 

It is not necessary in this case to decide whether an agree- 
ment to waive security made in open court, but not entered in 
the minutes, will be held to bind the party. Such an agree- 
ment, with the omission to object to the appeal, when made, 
because of the want of security, and the subsequent treatment 
of the appeal as pending, are sufficient to preclude the plaintiff 
from now setting up that the appeal was irregular and null for 
that cause. 

There is, however, another difficulty which is insuperable. 
No judgment has been entered at the special term. The entry 
produced, so far as it is complete, is merely a transcript of the 
judge's direction of the judgment to he rendered on the verdict, 
under section 264 of the code. The judgment itself is to be 
entered by the clerk in the judgment hook^ as provided in sec- 
tion 279 and 280. In order to make this entry the clerk, besides 
the judge's direction as provided in section 264, was required in 
this case to adjust the amount of the plaintiff's costs and dis- 
bursements, and the interest accrued on the verdict. — (Code, 
§ 310, 311.) Both of these items must be inserted in the entry 
of the judgment. Then, and not before, the judgment would be 
complete and perfect, and the clerk would make up the judgment 
roll, and the judgment could be docketed and collected. — (Ibid. 
§ 281, 282, 287.) 

This appears to us to be the plain effect of the code. It is 
obvious that it should be so, because, after an appeal, the court 
below, the special term, can properly act no further in the mat- 
ter, imless the judgment be reversed. If it be affirmed, it will 
remain precisely as it was when appealed from ; and if that 
were in a shape incapable of execution, it would present an 
embarrassing question as to the jurisdiction of the court below 
to remedy the defect. In this case the appeal was premature. 
If the prevailing party neglect to complete his judgment, 
when the other party is desirous to appeal and obtain a speedy 
decision, the course of the latter is to notify the former to 
perfect his judgment for that purpose ; and if he do not perfect 
it in a reasonable time, the court will, on motion, compel him 
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to do BO with costs, imless some good cause for the delay be 
shown. 
Appeal dismissed without costs.* 



SUPERIOR COURT. 

AsroiimfoiTB. 

AAdaiit to obtain order to examine judgment debtor in proceedings sapplementaty to 
the execution. 

The whole court, on considering the question, determined, 
that hereafter the affidavit presented for the purpose of obtaining 
the order for the examination of a judgment and execution 
debtor, under the first clause of section two hundred and ninety- 
two of the code of procedure, need not state anything on the 
subject of the debtor's property; and that the practice in that 
respect pointed out in the note to J&mb y. LawUriy 1 Sand. 722, 
1 Code Rep. 94, will no longer be enforced. 

At the same time they held, that if on the examination of the 
debtor no property or effects applicable to the judgment should 
be discovered, the creditor will be ordered to pay costs to the 
debtor, pursuant to section three hundred and one of the code 
unless the creditor can show some good reason for his having 
required the debtor to submit to the examination.f 



• See Bentley t. Jones, 3 Code Rep. 37. Harris t. Bennett, ib. 93. Bradley t. 
Van Zandt, ib. 217. McMahon ▼. Hanison, 5 Pr. R. 360. Blydenbmg t. Cothea], 
lb. S16. 

t See Tillon t. Ver^ 1 Code Rep. 130. Engle t. Bonnean, 3 ib. 905. 
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SUPEKIOR OOUKT. 
MoCoKKSLL V. Adams. 

When an inlant defendant over fourteen yean of age may apply to have a goaidian 
appointed. 

In this case the defendant was an in£uit oyer the age of 14. 
The Bummons was served in December, and no guardian having 
been applied for by the plaintiff, a gaardian was appointed on 
the petition of the defendant on tiie 25th of Febmaiy. On mo- 
tion to dismiss the complaint it was insisted that the defendant 
conld not regularly petition for the appointment of a gaardian 
after twenty days from the service of the summons ; but 

Sakdfobd, J., held that the appointment was properly made. 
That the provision in section 116 of the code was intended fixr 
the benefit and protection of the infant, to secure him the oppor- 
tunity of having a guardian of his own selection, by giving him 
twenty days after the service of the summons, in which no other 
person could apply. After that time the plamtifi^ or any rela- 
tive or friend of the infant might make the application, but the 
infant was still at liberty to apply himself, until forestalled by 
such application. 



SUPEEIOE OOUET. 
Loiro V. Hall. 

When a plaintiff rawt give seeurity for coali. 

Wben the plaintiff's attoiney ia not liable for defendant's oostA 

OazlsT| Oh. J. — ^This is an application on the part of the de- 
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feadant, for a diBmiisal of the plaintiff's action, and that his 
attorney be ordered to pay the defendant's costs. The plaintiff 
was arrested nnder the recent act of Congress in reference to 
fogitive slaves, and was carried before the defendant, who was 
one of the United States Commissioners. Snbsequentlj, the 
plaintiff commenced an action against the defendant to recover 
damages for the arrest. After the commencement of this suit, 
the plaintiff was delivered np nnder the law to the claimant, 
and carried back to his master in Geoigia. An order was 
thereupon made in the nsnal way, that the plaintiff file secnrity 
for costs on the ground that he was a non-resident. The 
plaintiff neglectiug to comply with this order an application is 
now made that his action be dismissed, and that the attorney 
be ordered to pay the costs. It is said the involuntary removal 
of the plaintiff from the state does not change his place of 
residence. This we cannot accede to. The part of the motion 
asking that the complaint be dismissed, must be allowed, but 
we think that the attorney should not be compelled to pay the 
costs. 

It was urged by the defendant's attorney that the plaintiff 
was never in fact a resident ; that, being a slave, his residence 
was that of his master, and that while here he was here but 
temporarily as a fugitive. It seems he was actually resident 
here two years, and this we think must determine the question 
under the statute. Besides, it is by no means established that 
the plaintiff is a slave. Prima facie the plaintiff was a free man 
at the time of commencing the suit. The proceeding under the 
act of Congress was not a determination of the fact that he waa 
a slave, but it was merely that he should be remanded to tlie 
state of Georgia, where he is at full liberty to have the question 
tried and adjudicated. 

It was taken for granted on the argument, that the attorn^ 
was liable for the costs if he took any step in the cause after his 
client became non-resident This is an eiror. The statute im- 
poses this liability on the attorney, only when the plaintiff k a 
non-resident at tiie commencement of the suit. — (Alexander y. 
CofrpemJtefr^ 3 Denio, 266.) The circumstance that the plaintiff 
subsequently moves out of the state, or out of the jurisdietioii of 
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the court, doee not render his attorney liable for costs although 
he continues the proceedmgs in the cause. 



SUPERIOR COURT. 



Lee^;. Euas. 



The fact of fimnd in contimcting die debt mied for doee not affect the fonn of the 
complaint 

Campbell, J., (all the justices concurring.) — The summons 
was for a money demand, and the complaint claims that the 
plaintifis are payees and owners of a promissory note made by 
defendants, and concludes with a demand for judgment for a 
specific sum of money. The complaint also contains allega- 
tions that the goods for which the promissory note was given 
were fraudulently procured from the plaintiffi. A motion is 
made to strike out diat part of the complaint which sets up the 
fraud. 

The defendants were not arrested, nor was any process for 
arrest asked for, but it is insisted by the plaintiffs that these 
allegations of fi^ud should be retained in order to enable them 
to obtain an execution against the persons of the defendants, 
after an execution has been returned unsatisfied against their 
property, pursuant to the provisions of section 288 of the code. 

I think these allegations must be stricken from the complaint. 
It seems to me that great oppression might result fit>m allowing 
this course of pleading to be followed. A summons may con- 
tain a demand for a specific sum of money which the defendant 
«wes, and against which he can make no defence. A complaint 
may be filed demanding the judgment for the money specified 
in the summons, and also setting up gioss frauds on tiie part of 
the defendant ; and the defendant may thus be defiiulted and 
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made to admit chaiges of fraud which have never come to his 
notice, and thus also subject himself to arrest and imprison* 
ment. As originally reported, section 179 of the code only 
contained the three first subdivisions, embracing actions e» 
delicto^ where the pleadings embracing the summons show that 
the claim is for an uncertain amount of damages. In those 
cases a defendant would necessarily look into the claim made 
against him. The provisions for arrest for a fraudulent pur- 
chase or procurement of goods were inserted by the legislature, 
and the section 288 remaining as reported caused the point of 
difSculty. 

In cases arising under the fourth and fifth subdivisions of sec- 
tion 179, 1 think, if the plaintiff wish to obtain the benefit of 
the execution provided for against the person in section 288, he 
must set up the fraud in the commencement of the suit, or at 
least before judgment, and cause the defendant to be arrested 
and held to bail. (Code, § 183, 204.) We cannot accede to the 
idea that the question of fraud, where it is in no wise applicable 
to the judgment to be rendered, is to be put in issue by the 
pleadiQgs, in order to be tried in the action, merely to ascertain 
whether the case is one in which the defendant might have been 
arrested under sections 179 and 181 of the code, and his person 
taken in execution under section 288. 

Motion granted without costs.* 



SUPERIOR COURT. 
Wioams V. Qatjb. , 

What IB an indefinite and nncertain answer of aet off. 

Mason, J., (all the justices concurring.) — ^An answer which 

* See Baiker t. Ra«ell, ante, p. 57. 
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itotB up by way of BeioS that the plaintiff, previous to the accru- 
ing of thB demand set forth in the complaint, was indebted to 
the defendant on account of previouB transactioinB in a Bum of 
money equal to the sum claimed by the plaintifl^ as will appear 
by the account eurront rendered by the defendoat as stated in 
the complaint, is indefinite and uncertain. 

The defendant was under an order requiring him to make the 
answer in this respect definite and certain by amendment, and 
he now states the set-off to be for work and labor, and for goods, 
wares, and merchandise, and for money lent, paid out, and ex- 
pended, in the language of the common counts in actions of 
assumpsit, under the old practice. The former answer is in no 
respect a compliance with the order, and must be stricken out, 
with $10 costs. 



SUPEEIOR COURT. 



Sheu)on v. Wood. 



An iMue which invoWes a long acconnt may be referred, notwithstanding the action 
ifl founded on fraud. 

Mason J J. — ^The court has power to order a reference in actions 
sounding in tort, where the trial of the issues of facts shall re- 
quire the examination of a long account. Therefore where an 
action is brought to recover back money alleged to have been 
fraudulently chained in an account between the parties, a refer- 
ence will be ordered, though the ground of the action is the 
fraud of the defendant. 

Section 271 of the code is broader in its terms than the pro- 
visioas of the revised statutes on the same subject. The latter 
provided for the appointment of referees in actions founded on 
contract; the code authorizes a reference in all acHons whatever. 
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We think that the aecount in this cause could not well be in* 
vestigated and settled by a jtiiy, and the motion for a reference 
is therefore granted, the costs to abide the event of the suit 



8TJPEEI0E COUET. 

BULEXEY V, EeTELTAS. 

The perfecting an appeal and giving security to stay proceedinga oti the jadgmeDt, 
does not prerent the respondent from filing transeiipts of the jadgment appeaM 
from. 

In this case the respondent, after the appeUant had giren 
secnritj to stay proceedings pending the appeal, filed transcriptB 
of the judgment appealed from with the clerks of the counties 
of New York and Kings, and docketed the judgment in those 
counties, pursuant to section 282 of the code. The ajypellant 
moved to vacate such dockets. 

By the Cottkt. — ^We cannot see any ground upon which we 
can deprive the plaintiff of the Uen on the property of the 
defendants, which he has acquired by docketing his judgment. 
The law gives him the right to file a transcript of the judgment 
for his security. The transcript here was procured befc^re the 
appeal was perfected, so as to operate as a stay of proceedings 
for any purpose. After the perfecting of the appeal, no pro- 
ceeding in this court can be had. A proceeding in court we 
understand to be an act which is done by the authority or direc- 
tion of the court, express or implied. Such, for instance, aa the 
issuing of an execution, or the deliveiy by the clerk of a trans- 
cript of the judgment to the plaintiff. But when a transcript 
is once given to the plaintiff, the right to file it results fix>m the 
law, and the filing of it cannot be considered as a ^' proceeding 
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in court,'' or as a thing done bj the authority of the court, 
within the meaning of the proTision of the code on the subject 
of appeals. 

Motion denied. 



SUPERIOR COURT. 

HOLUBTEB V. ShAFFOBD. 

* 

Whan a reference will be ordered to uke the examinatioDs in proceedingB supple- 
mentary to tlie execution. 

Campbell, J. — ^The practice we have adopted when judgment 
debtors, or persons alleged to have their property, are brought 
up for examination, on an order of one of the justices, is now 
stated, that it may be more ftdly understood. 

As a general rule, we wiU not order a reference for this pur- 
pose against the wishes of either parly. The examination must 
proceed at the chambers of the court, where the justice in attend- 
ance at chambers, or holding the special term, can see that no 
injustice is done to examinants attending without counsel, and 
oan dispose of the legal questions arising, to the great saving of 
trouble and expense to the parties. 

As such examinations are usually conducted, his actual atten- 
tion to them will be required only occasionally, and they will 
not interfere materially with his other duties. 

Wherever the parties agree to a reference, it will be ordered 
of course. So, when it becomes apparent that a difficult or 
protracted investigation must ensue, and the examinants have 
oonnsel, a reference will be directed. 
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Fabrieotti y. Lannitz. 



SUPEKIOR OOUKT. 
Fabbicxxtti v. Lattnitz. 

ImleTaiit tDd redandant matter defined. 

An inniffieient answer defined. 

How a plaintiff diould proceed after an inaaffident, and how after a aham answer. 

A defendant who sets np a claim of recoupment by answer, and also brings a crofli 

action for the sabject matter of snch recoupment, will be compelled to elect on 

which he will rely his answer or his cross action. 

Action by plaintiff as payees of two promissory notes made 
by defendant. The answer set up that the notes were given in 
payment for marble, agreed by the plaintiff to be delivered to 
the defendant on a day specified ; that defendant was a sculptor, 
and engaged by the state of Kentucky to execute a piece of 
statuary by a certain day, under a certain penalty ; that the 
plaintiff knew the foregoing facts, and that the marble was for 
such piece of statuary, but that the marble was not delivered at 
the time specified, whereby the defendant sustained a loss, which 
he sought to recover against the plaintiff. It also appeared by 
the answer that the defendant had sued the plaintiff for damages 
for the non-delivery of the marble. Motion was made to strike 
out so much of the answer as is above referred to as irrelevant 
and redundant. 

Mason, J. — ^This motion proceeds on a misapprehension of the 
meaning of the word '' irrelevant,'' as used in the 160th section 
of the code. Matter is irrelevant in a pleading which has no 
bearing on the subject matter of the controversy, and cannot 
affect the decision of the court. But it is implied that inde- 
pendently of the irrelevant matter, the plaintiff has stated no 
sufficient cause of action, or the defendant a valid defence. If 
the complaint does not state a case on which, if uncontradicted, 
the plaintiff has a right to recover, the defendant must present 
his objection by demurrer, and not by motion to strike out the 
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complaint as irreleyant, and the same rule is applicable to an 
answer. If the whole matter of the answer is no defense to the 
plaintilPs claim, the answer is insufficient and not irrelevant, in 
the meaning of the code. The objection in snch case is, not 
that nnimportant matter, or matter having no bearing on the 
controversy, is mixed np with, or stated in addition to that which 
is material, but that the whole is entirely unavailing, and this 
objection can only be taken by demurrer, unless the answer is a 
sham answer, and then by section 152 it may be stricken out on 
motion. It is true, that under the old chancery system, a plains 
tiff might ezeept to the answer for impertinence, when he con- 
sidered that the matter set up was no defence to the case stated 
by the bill. But that was allowed because a demurrer could 
not be interposed to an answer, and the plaintiff could in no 
other way obtain the opinion of the court as to the materiality 
of such matter, until the court came to a hearing on the plead- 
ings, or on the pleadings and proofi. But under the code, a 
demurrer is allowed to an answer, as weU as to a complaint. 
Hie plaintiff in this case, therefore, should have demurred to the 
ans\i^er,'' idsteM cf applying to strike it out as irreleyant. 

It must iot h& inferred, however, that a demurrer would be 
sustained to thl^ answer. The defendant certainly has a right 
to reconp in damages against the plaintiff's claim, by reason of 
the nikrble not having been delivered in proper season ; and if 
be has set' forth sufficient facts to entitle him to recover, a 
demurrer to the answer would be overruled. I fully agree with 
the rule laid down in BriMon v. Twmer (6 New Hampsh. 481), 
that a defendant cannot recover and also have a cross action for 
the same matter.* But the mere fiu^t of his having commenced 
an action for damages, which has not proceeded to trial or judg- 
ment, is not necessarily a bar to his setting up the same matter 
in the answer by way of recoupment. Circmnstances may occur 
after the commencement of such an action, which render it inef- 
fectual, and the setting up of his damages in this way in an 
answer to a claim for the non-payment of the moneys stipulated 
in the contract, may be the only effectual mode in which he 

* See Faimer'B Loan and Tniat Co. t. Hunt, anto« p. 1. 
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may be able to obtaiEi compensatioB for the damages sastained 
by the fitilnre on the part of the plaintiff. 

The affidavit of the defendant on this motion is designed to 
present such a state of facts. It states that he is fearful lest by 
reason of the plaintiff's contemjdated removal from the county, 
he may not be able to collect any snm wUeh he may recover in 
the action he has instituted for damages. He ought not, there- 
fore, to be prevented from reducing or defeating the pUuntiff 'a t 
recovery against him in this suit, by way of recoapment of 
damages. 

But he may be put to his election, either to proceed in the suit 
he has instituted, or to confine himself to his recoupment in the 
present action. If he elect the former, then he may be pro- 
hibited from setting up the same matter in this suit ; if the 
latter, then the proceedings in the former action may be stayed* 
At any rate, the plaintiff in this action is at liberty to make such 
a motion on proper affidavits as he may be advised. 

The present motion, however, must be denied, but ^th oot 
costs, as the point is new, and involved in some 




SUPEEIOR COUET. 
Delafdeld v. Wbioht and another. 

OS cout has no juiiidictioD in an action against eeyeral defendants unless all the 
defendants are residents of the citf of New York, or have been personally served 
with the summons within the said city. 
The objection to the jurisdiction may be taken at any stage of the action. 

This was an action against two defendants. Only one defend- 
ant appeared and answered. On the trial the judge decided for 
tiie plaintiff on the answer. The defendant then objected to the 
jurisdiction of the court on the ground that the other defendant 
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was not a resident of the city of New York, and had not been 
served with a smnmons in the action within the said city. This 
was admitted by plaintiff's connsel. 

DuEB, J., (with the concurrence of two other justices.) — ^It was 
alleged upon the partt)f the defendant Wright that no smnmons 
had been personally served upon the defendant Dardin, and 
• that he, Dardin, was not at the commencement of this suit, nor 
is he now a resident of this city, and upon this ground it was 
contended that the court has not acquired jurisdiction of the 
cause, and that the complaint must therefore be dismissed. 

The facts upon which this objection to the jurisdiction of the 
court was rested, were admitted by the counsel for the plaintiffs. 

The question which the objection involves has not hitherto 
been decided by the court at a general term, but all the judges 
in their decisions at chambers have imiformly acted upon the 
opinion that the power and jurisdiction of the court are defined 
and limited by the provisions of the code, and consequently that 
it has no jurisdiction in actions against joint debtors, unless all 
are residents of the city, or the summons has been served per- 
sonally upon all, the word '' personally '' being understood in its 
strict and appropriate sense. 

It is this construction of the code that I hold myself bound to 
follow, and although the objection to the jurisdiction of the court 
has not been taken by demurrer or answer, yet by the express 
words of § 148 of the code, this omission is not to be deemed a 
waiver, and the same force must therefore be allowed to the 
objection now, as if it had been taken in the answer, and the 
&cts had been admitted in the reply. As I construe § 148, the 
objection whether appearing on the pleadings or depending upon 
extrinsic proof, may now be taken in any stage of the cause, 
and when depending upon extrinsic facts may be supported by 
affidavits when the proper motion is made at chambers, or by 
evidence when the dismissal of the complaint is asked for upon 
a trial or hearing. 

Kor have I any right to say that the defendant Wright, by 
putting in a separate answer, has elected to treat the action as 
commenced and prosecuted against himself alone, and, therefore, 
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warranting a separate judgment. He had a right to put in a 
separate answer. 

And the terms of the answer are not at all different from 
what they might have been had Dardin appeared to the action 
as well as himself. It is entitled against both, and, in the body, 
the words ^^the said defendants" frequently occur. Had it 
been otherwise, had it plainly appeared, npon the face of his 
answer, that he considered himself the sole defendant, I do not 
think that his error, or that of his counsel, would have pre- 
cluded him fix>m taking the objection upon which he now insists. 

When the proceeding is, in its form, a separate suit against 
one only of two or more joint debtors, and he neglects to take 
the objection, by demurrer or answer, of the want of proper par- 
ties, I do not at all doubt that a judgment against him alone 
may be regularly entered, eren where the joint nature of the 
contract appears upon the face of the complaint ; and this posi- 
tion may be considered as frilly sustained by the case to which 
the counsel for the plaintiff referred. {Hoe y. AhboU^ Cowper 
882.) But all the authorities, including the very cases referred 
to, show that a several judgment would be certainly erroneous, 
where all the debtors are parties to the suit, and it is against 
all that by the very terms of the declaration or complaint, a judg- 
ment is demanded. 

It was suggested, that in order to warrant a separate judgment 
in the present case, the complaint may be amended by striking 
out the name of Dardin as a defendant ; but such an amend- 
ment could only be granted upon payment of aU the costs of the 
defendant, and with liberty to him to answer or demur to the 
amended complaint. It is plain, that the plaintiffii would not be 
at all benefited by allowing an amendment upon these terms, 
since the &tal objection of the non-joinder of Dardin would cer- 
tainly be taken. 

Complaint dismissed for want of jurisdiction. 
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GUdenleeve v. Hakej. 



SUPERIOR COURT. 

OlUyEBSLKEYB V. HaISEY. 

In tbjf comt a eopjr of the items of coats must be senred widi the notice of attending, 
the derfc to a^inst the costi. 

Oaklet, Ch. J. — The plaintiff took an inquest againat the 
defendant at the present term of this court, in consequence of no 
affidavit of merits having been filed, upon which he proceeded 
to enter up judgment and issue execution. The defouiant gave 
notice of a motion to open the inquest, and also to set aside the 
judgment, on the ground of irregularity. The alleged irregn- 
larity was a failure on the part of the plaintiff's attorney, at &e 
time of serving the notice of the adjustment of costs, to serve a 
copy of the it^ns which would be submitted for taxation. The 
notice given was, that he should apply to the clerk to insert the 
costs of the plaintiff in the judgment roll, and was unaccom- 
panied by any statement of items. It is contended by the de- 
fendant's attorney, that this is an irregularity which will authcme 
us to set aside the judgment. 

It appeared by the affidavits on the part of the plaintiff, that 
, the defendant's attorney appeared before the derk upon the tax- 
ation, and successfully opposed some of the it^ns, but tide 
appearance seemed to have been under a protest upon his part, 
and we cannot deem it as a waiver of his right to object to the 
irregularity, if any existed. 

But we are of opinion, however, that the plaintiff was regular, 
and that the notice he served meets the requirements of the code. 
K, upon the taxation, it should appear to the clerk that it was 
proper to afford the opposing party time to investigate the items, 
it would undoubtedly be in his power to grant it. In the present 
case, it does not appear that there are any items which were 
improperly taxed, or that any objection is in fact made to the 
correctness of the taxation. It is undoubtedly advisable in aU 
cases, that a statement of the items should accompany the notice 



CODE REP0BT8.--NEW SERIES. 127 

BeUea ▼. Knowltoa. 

of the application to the derk. And for this reason we shall 
direct a rule to be entered to that effect in cases which may arise 
hereafter. 

Motion denied. 



SUPERIOE COURT. 

Beldsn v. Knowlton, Administratrix. 

In wliat cases an ezecator or administrator will be held personally liable for the coets 
of an action against him as such executor or administrator. 

Oaxxet, Gh. J. — ^This was a suit on a check for $800, dated 
some days after the day on which it was given. The drawer 
died the day after it was given, and the suit was brought against 
his administratrix. She put in an answer setting up a variety 
of defences for which there was no pretence, and, among others, 
denying that she ever had any notice that the check was de- 
manded and not paid. 

The plaintiff apply for their costs of the suit, and the question 
is, whether either the estate of the deceased, or the defendant 
personally, is liable for costs. On considering the point, we 
think neith^ ia liable. 

The 317th section of the code gives costs in general for and 
against executors and administrators, to be paid out of the estate, 
unless the court charges them on the party personally, for inis- 
management or bad faith ; but tlie section also provides, that it 
shall not be construed to allow costs against executors or admi- 
nistrators, where they are now exempted therefrom by secti<m 
forty-one of the third title of chapter six of the second part of the 
revised statutes. 

Kecurring to the revised statutes (2 E. S. 88 to 90), we find 
that section 34 permits the executor, &c. at least six months 
after the grant of letters, to advertise for creditors to present 
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the'vr claims within six months after the notice is first published. 
When anj claim is presented (§ 36), if the executor doubt its 
justice, he may enter into a written agreement to submit it to 
referees. If the claim be disputed or rejected, and shall not 
have been referred, the claimant must commence a suit upon it 
within six months, &c., or he will be barred from maintaining 
anj action upon it (§ 38.) K the demand has not been pre- 
sented within the six months limited by the notice, the creditor 
will only be entitled to come in against such assets as remain 
when he commences his suit for its recovery. 

Then follows the forty-first section, which first precludes such 
creditor from recovering any costs, and then provides, that no 
costs shall be recovered in any suit at law agaiast any executor 
or administrator, to be levied of their property or the property 
of the deceased, unless it appear that the demand on which it 
was founded was presented within the time limited by the adver- 
tisement before prescribed, and its payment imreasonably resisted 
or neglected, or that the defendant reftised to refer the same 
pursuant to the preceding provisions. 

In this case it does not appear that any notice to the creditors 
was ever published, or that the plaintiffl ever presented their 
daim to the defendant. In fact, the suit would seem to have 
been commenced within six months after the intestate's death. 

The plaintiffi, by having omitted to present their claim, have 
failed to place themselves in a position in which they could 
_c}aim costs. It must be presented, and payment unreasonably 
neglected or resisted, in order to bring the case within the 
exception provided by the forty-fiist section, and charge the 
defendant with costs. 

Motion denied.* 



• See Lanaing ▼. Cole, 3 Code Rep. 346. Snyder v. Young, 4 Pr. R. 217. Van 
Vleek Y. BoiTOQghs, 6 Baib. S. C. R. 341. 
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SUPEEIOB COURT. 
Bbaden v. Eaehaibeb. 

Two defendantB defending by the same attorney, and haying judgment in their &vor, 
are entitled to only one bill of costs. 

DuER, J. — ^in announcing the decision, said, the oonrt saw no 
reason for deviating from the role which had prevailed in cases 
like this from a very early period until the code took effect. It 
is tme, the code, in terms, makes the costs allowed, rather an 
indemnity to the prevailing party, than the measure of compen- 
sation between attorney and client. Snt it was intended to 
adopt fixed roles in respect to costs given in the actions men- 
tioned in section three hundred and four ; and this cannot be 
carried out, if the circumstances of separate answers when put 
in by the same attorney be allowed to confer the right to sepa- 
rate costs. A full bill to each defendant in such a case, will be 
certain in most instances to give to both more than an indem- 
nity ; and we think it is better to adhere to the practice adopted 
under the old system, that only a single bill of costs can be taxed 
for all the defendants who appear by the same attorney.* 



SUPEEIOB COUET. 
Stone v. Duffy and another. 

Where a plaintiff in an action of tort recoyera lees than 150, he is entitled to no men 
costs and disbonements than damages. 



• See Castellanos r. BeanyiUe, 3 Sand. S. C. R. 670. Tnej t. Ston^ 8 Cods 
Rep. 73. Stafford ▼. Onderdonky U Code Rep. 116. 

10 
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Where in an action of tort the plaintiff recoyen against aome onlj of the defendanta, 
the defendants who have judgment are entitled to costs, although they have an- 
swered jointly with the defendants against whom the plaintiff has succeeded. 



Bt ths Coust. — ^In this action, which was for an assault and 
battery, the plaintiff recovered twenty-five dollars damages 
against Dq%, and a verdict was found in favor of the other 
defendant The defendants appeared in the suit by the same 
attorney, and pnt in a joint answer. Several questions were 
presented on the adjustment of costs, which were submitted to 
Sandford, J., at chambers, and decided by him (after advising 
with all his associates, who concurred in the result), as follows ; 
viz.: 

The successful defendant, Brown, is entitled to his costs. The 
construction we gave to § 305 of the code, in Gomstock v. 
Bayofrd^ 2 Sand. 705, decides this question. The circumstance 
that the parties put in a joint answer does not afiect the point. 
§ 805 contains no limitation of that kind, and we held that 
§ 306 does not apply to the actions mentioned in the two pre- 
ceding sections. 

The question, whether, in addition to $25, which the plaintiff 
recovers against Dufiy as costs, by force of the fourth subdivi- 
sion of § 804 of the code, he is also entitled to his disbursements 
under § 811, is one of no little difficulty. On reading the 
various provisions of the code respecting costs, and in which 
costs are mentioned or referred to, most of us were inclined to 
agree with Mr. Justice Harris, of the supreme court, in his 
opinion in Taylor v. Oa/rdner^ 2 Code Rep. 47, and Newton v. 
Sweety ib. 61. It seems, however, that the general term of that 
court in the seventh district, and all the judges of the same 
court in the second district, concur in holding, that, in actions 
of slander, where the plaintiff recovers less than fifty dollars 
damages, he is not entitled to recover the fees of officers and 
disbursements, in addition to the amount of costs equal to the 
verdict. {Bdding v. OonMmg^ 2 Code Rep. 112. Wheeler v. 
Weetgats, 4 Pr. R. 269.) 

We think it is important to secure a uniformity of construc- 
tion, so far as it is practicable, in administering the code ; and^ 
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in a reaOj doubtfiil case, are dispoeed to yield our impreBsions 
to the conclusions generally adopted in the co-ordinate tribunals. 
We will, therefore, hold, that a party entitled to costs by the 
fourth subdivision of § 304, on his recoyering less than fifty 
dollars, can recover no more Sot his costs of suit, including his 
disbursements, than the damages recovered.* 



SUPEKIOE COURT. 

Moose v. Webtebvelt, Sheriff^ &o. 

The proTuion of the revued statutes allowing doable costs is repealed. 
When an allowance in addition to costs will be made. 

By the Coitrt. Duer, J. — ^This is an appeal jfrom an order 
made at chambers, allowing to the defendant who has obtained 
a verdict, what are usually but improperly termed double costs, 
and the question to be determined is, whether those sections in 
the revised statutes by which, m cases like the present, such 
costs are given to the defendant, are still in force, or have been 
superseded or repealed by the provisions of the code. (2 B. S. 
617, § 24, 26.) 

It is much to be regretted that the framers of the code failed 
to annex to their labors, a general repealing statute enumerating 
the acts and parts of acts that were meant to be abrogated. Many 
of the difficulties that have arisen in the construction of the 
code, and those that have most perplexed and divided the minds 
of judges, must be ascribed to this omission, and of this the 
question now before us is a striking example. Two of the judges 
of the supreme court. Justices Sill and Welles (4 How. Pr. R. 

• See also Swift v. De Witt, 1 Code Rep. 95. Holmes r. St. John, 9 lb. 46. 
HindB T. Ujem, 3 Code Rep. 48. 



18f CODE EEPOBTS.— NEW SERIES. 

Moofe y. Weetenrelt 

963, 283), have, decided that double coets are still recoverable, 
while Justice Parker, and the court of common pleas in this 
city, have held that the statutory provisions from which alone 
thQ right to claim such costs was derived are wholly repealed 
(4 ibid. 239, MS. opinion of Judge Woodruff), and our own 
reflections, founded upon an attentive examination of all those 
provisions in the code that have a bearing upon the question, 
have led us to the same conclusion. 

It is said that the code has only repealed those statutory pro- 
visions in relation to costs which regalated the costs and fees of 
attorneys, solicitors and counsel, as against their clients, and that 
as double costs are expressly declared to belong to the defend- 
ants to whom they are awarded, and are thus distinguished from 
those which their attorneys, &c., are entitled to recover for their 
own services, it necessarily follows that they are not affected by 
the repeal. We shall not deny that there would be much force 
in these observations, if the costs that are given by the code, 
and which it is alleged may be doubled, were merely a substi- 
tate for those that were formerly allowed, and were still the costs 
that the attorney is entitled to demand firom his client, and 
when received from the opposite party, to retain for his services ; 
but as the case happens to be directly the reverse, the argument 
that the observations we have stated have been supposed to frir- 
nish, it appears to us, wholly £ails. Costs, as they now exist, are 
in no case a measure of the compensation to which the attorney 
is entitled. 

They do not define and limit the sum that he may justly 
claim for his services. His compensation, where there is no 
express agreement, is left to depend upon the agreement that 
the law will imply, and the only agreement that the law can 
imply is, that the sum to be paid shaU be proportioned to the 
value of the services performed, and it is manifest that the sum 
which a court and jury in the exercise of a reasonable discretion 
may allow, may be greater or less than the amounts of the costs 
that are given by the code. Such, we conceive, is the necessary 
construction of section 303. 

Hence, the question whether the code has abolished double 
costs is not to be disposed of by saying that the proviaioiis of the 
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code have no reference to costs that belong to a party in the 
enit, for in reality it is to such costs that they relate, and to snch 
alone. Costs, as regalated by the code, are given exclnsively to 
the party, plaintiff or defendant, who prevails in the suit, and 
they belong to him exactly in the same sense in which double 
eosts belonged to a defendant under the revised statutes. The 
real question, therefore, is whether the provisions in the code in 
relation to costs were designed to embrace the whole subject of 
which they treat, since if they were, double costs, although not 
in terms abolished, are so by a necessary implication. The 
sections in the statute by which they are given are certainly 
repealed, if tiie code must be construed as meaning that no other 
or greater costs shall in any case be recovered or allowed than 
those which it directs or authorizes to be given, and such, we 
are persuaded, is its reasonable and true interpretation. We are 
convinced, that had the framers of the code meant to continue 
in force the existing statutory provision in relation to double 
costs, they would not have failed to see that it was necessary 
to embody and re-enact the sections in which they are con- 
tained, and that their intention and that of the legislature to 
repeal these sections is sufficiently manifested by their actual 
omission. 

It has, indeed, been insisted, that this is a construction which 
we have no right to adopt The code, it is said, has in effect 
declared that all statutory provisions not inconsistent with its 
own, shall remain in force. (Code, § 468, 471.) Hence, as the 
provisions relative to double costs may be reconciled with those 
of the code, it follows that we are bound to enforce them. This 
reasoning is specious, but the sophism which it involves is readily 
detected. It consists in giving to the term " inconsistent" a very 
false interpretation, by limiting it to the cases in which there is 
a positive contradiction in terms, a direct and literal repug- 
nancy. But such is not its meaning. A prior law is incon- 
sistent with a subsequent, when, if suffered to remain in force, 
it would defeat or frustrate in any degree the object and intent 
of the latter, and this it may do, even when the terms of 
the laws are perfectly consistent, and imply no contradiction 
that would prevent the provisions in both from being carried 
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into effect. The dedaratioii in the code, that all statutory pio- 
TisioDS not inconsi&tent with its own are repealed, was quite 
nnnecessaiy. It is only a special application of the general 
maxim, that ^^ Leges posteriores priores contrarias abrogant," 
and must receive the same interpretation. It would be unrea- 
sonable to suppose that it was meant to alter, in any degree, the 
sound rules of construction by which courts of justice in the in- 
terpretation of statutes have constantly been governed. The 
intent of the legislature that a particular act should contain the 
whole statatory law on the subjects of which it treats, may be 
declared in terms, or be deduced from the nature of its provi- 
sions, and the absurd or unreasonable consequences that would 
foUow a different construction. But where this intent is certain, 
whether expressed in words or collected by reasoning, its neces- 
sary effect is to repeal, as inconsistent, aU prior statutes on the 
same subject. We venture to affirm, that there is scarcely a 
chapter or title in the code, in the construction of which this 
principle must not be followed ; and to select a single case, it ia 
by this principle that we have been governed in determining 
the extent of our own powers. The code declares that the juris- 
diction of this court shall ext^id to certain cases, which it pro- 
ceeds to enumerate, without any positive or negative words 
confining our jurisdiction to those cases, but as the enumeration 
-was evidently meant to be complete, we have construed it as 
defining and limiting our powers, and consequently as repealing 
all prior statutes by which a different or larger jurisdiction was 
given. 

The title ^^ Of costs'' in the code means costs in civil suits, and 
there is no exception, either in the heading of the title, or in its 
provisions of particular suits or particular cases. It corresponds 
in its general design with title 1 of chapter X pari 3d of the 
revised statutes, which is headed, ^' Of the cases in which costs 
may be recovered ;" and we know no reason why its provisions 
must not receive the same interpretation ; that is, as intended to 
embrace all the cases in which costs may be recovered or allowed. 
Mr. Justice Woodruff, in a MS. opinion, with a copy of which 
we have been furnished, by a careful analysis of the two statutes, 
title one in the revised statutes, and ten in the code, has clearly 
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shown that the proviBions in the latter are throughout snbsti- 
tnted for thoee of the former, and we agree with him that while 
every other section in title one is plainly superseded, it would 
be unreasonable to believe that §§ 24 and 26 were meant to be 
continued in force. We agree with him that the substitution 
was meant to be and is complete. 

An objection, however, to this construction not hitherto 
noticed, must now be stated. It has much apparent force, jet 
when examined supplies new reasons in support of the conclu- 
sions that we adopt. The statutory provisions in relation to 
double costs, it is truly said, are founded upon reasons of public 
policy, which we ought not to believe, unless upon the strongest 
evidence, that the legislature meant to disregard. The object of 
these provisions is to encourage public officers in the &ithM 
discharge of their duties, by imposing a penalty upon those who, 
without just cause, prosecute them for their official acts. Its 
design is to protect the officer against groundless and vexatious 
suits, and this protection, unless the language of the code is 
plain and imperative, ought not to be withdrawn. To all this we 
entirely assent, and the reply is, that this reasonable protection 
is not withdrawn, but in all the cases in which it ought to be 
given, is more effectually secured by the provisions of the code 
than by those of the statute. It is secured by the duty which is 
now imposed upon the judges, of making an extraordinary allow- 
ance to the paii;y who prevails in the suit, '' in every case in 
which the prosecution or defence has been unreasonably or un- 
&irly conducted." (Code, § 308.) It is not a naiTow and literal 
construction that we give to these words. We hold that they 
apply to every suit which is groundless in its origin and vexa- 
tious in its purpose ; since every suit which is unreasonable and 
unfair in its commencement, must be so in every subsequent 
step of its progress, and unless it is at once abandoned, it is ^^ a 
prosecution unreasonably and unfairly conducted." 

It is true, that under the code it is only in special cases that 
an additional allowance can be made to a public officer, who is 
a defendant in the suit, whereas, under the statute, he is entitled 
to double costs, in every case in which the plaintiff fails to suc- 
ceed, to whatever cause his ill success may be owing, and how* 
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ever reasonable the grounds upon which the soit was commenced. 
Bnt this distinction, so &r from being an objection, is an addi- 
tional and very strong reason for holding that the provisions of 
the code have superseded those of the statute. If more limited 
in their application, they are more equitable when applied. 
They give to the officer all the protection that he can justly claim, 
and they impose no penalty when no wrong has been committed 
and no punishment is due. 

Upon the other hand, if we have rightly interpreted the pro- 
visions in § 808 of the code, as to the extent of their application, 
let us consider what, in some cases, must be the necessaiy con- 
sequence of holding that they are not substituted for those of the 
statute. Where a suit against a public officer, in the opinion of 
the judge by whom it is tried, is unreasonable or unfair in its 
origin or conduct, he is bound to make to the defendant the 
additional allowance which the code has authorised. K he is 
satisfied that the wrong which was meant to be restrained has 
been committed, it is his duty to impose the penalty, and to this 
penalty, if the statutory provisions are still in force, that of 
^^ double costs " must be added. Nor is this all ; the additional 
allowance is plainly a part of the " sum of charges for costs," 
which are to be adjusted by the clerk, under § 311 of the code. 
The entire allowance is, therefore, not merely to be added to 
double costs, but, in the sense of the statute, is itself to be 
doubled. It is manifest^that such an aggravation of the penalty 
that double costs were meant to provide, would in all cases be 
unjust, and in many oppressive ; and we therefere find it impos- 
sible to believe that it was contemplated by the framers of the 
code, or by the legislature. Yet if this consequence was not 
intended, double costs were meant to be abolished, and we rest 
with satisfaction in the conclusion that they are abolished. 

The order allowing them to the plaintiffii is therefore reversed, 
but without costs. 



» See Van RensBelaer ▼. Kidd, 3 Code Rep. 224. 
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SUPREME COURT. 

Special Term, 

Smith v. Austin. 

An affidsYit showing a vidlation of an injunction by defendant, is not of itself suffi- 
cient ground for denying a motion to diseoWe the injunction. 

The party must be adjudged guilty of a contempt before the alleged disobedienoQ 
can be made ayaiiable to defeat his application. 

A. J. CoLviN, for plaintiff. 

J. A. PoBTEB, for defendant. 

Habbib, J. — ^The plaintiff has produced an aflSdavit showing 
that, since the service of the injunction, rent has been collected 
by an agent of the defendant, William Austin, jr., and insists, 
that having shown a violation of the injunction, it is a sufficient 
answer to this motion. It is true that when a party is in con- 
tempt, he is entitled to no favor until the contempt is purged. 
But it is not granting a favor to a party to dissolve an injunction 
which ought never to have been allowed. This is his right. He 
may have been guilty of violating the injunction, while in force, 
and liable to punishment for the contempt, but this would be no 
answer to a motion to vacate the original order on the ground 
that it had been improperly made ; and, besides, a party must 
be adjudged guilty of a contempt before the principle relied 
upon can be available to defeat his application. It is not 
enough, in any case, to produce a mere ex paHe affidavit, show- 
ing that the party may have violated the injunction. The die- 
twm of Justice Parker in Krom v. Hogan^ 4 How. 226, is not 
supported by the authorities he cites. The question was not 
necessarily involved in the case then before the learned judge, 
and he has incautiously misapplied the principle to which he 
refers. 
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The motion to dissolve the injunction, with costs to abide the 
event of the trial, is granted. 



SUPKEME CX)UBT. 



DoNOHux V, Chahpldt. 



The report of a referee dkmiwing a complaint on an i«oe of law, is a report on the 
whole iarae, and ia to be appealed from ae eDch. 

Motion to set aside referee's report and judgment entered 
thereon, on the ground of irregularity, and for a re-hearing, and 
lor permission to amend complaint. 

Upon the grounds : 

1. That the referee refused to allow the plaintijff to amend his 
complaint. 

2. Because the referee refused to hear testimony on the issues 
of fact raised bj the pleadings, and made his report solely upon 
the issue of law raised by the answer of one of the defendants. 

8. That he should not have dismissed the complaint as against 
all the defendants, the defendant Champlin being the only one 
who, by the pleadings, raised an issue of law. 

4. Because the judgment was entered upon the report of the 
referee, and not under the direction of the court. 

5. Because the referee's report was not made upon the whole 
issue. 

Ejkg, J. — ^The issues in this action were referred to a sole 
referee to hear and decide, and upon his report judgment has 
been entered for the defendant, dismissing the plaintiff's com- 
plaint, without prejudice to his bringing another suit. 

The action is for the recovery of land from which the plaintiff 
avers the defendants have ejected him. One of the defendants 
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answers, objecting that the complaint is not sufficient, by omit- 
ting to state certain things essential to the plaintiff's recovery. 
The other defendant answers denying that the plaintiff has any 
title. 

If the referee has committed an eiror in law in dismissing the 
complaint as to one or all of the defendants, the mode of review 
is by appeal to the general term. Bnle 24, Code, § 272. The 
judgment is not irregular as having been entered without the 
direction of the court. Eule 24, Code, § 272. 

The report is certainly upon the whole issue, when it decides 
that the complaint was dismissed, in whatever mode that deter- 
mination was reached. 

The plaintiff is not prevented from bringing another action, 
and having submitted his case on pleadings without amendment, 
upon which a determination has been made adverse to him in 
this action but not prejudicing him in any other, the court is 
not called upon to allow an amendment now. 

The plaintiff's motion to set aside the referee's report and the 
judgment thereon, is denied with $10 costs. 



SUPREME COXJRT. 



LiNDBLEY V. AlMT. 



The court cannot enlarge the time for hiinging an appeal. 

Kmo, J. — ^Motion by defendants to be allowed to perfect an 
appeal from a judgment herein. 

It appears from the affidavits in opposition to the motion that 
judgment was docketed in this action June 11, 1851, the cause 
having been tried by consent before the judge holding circuit in 
New York ; and on 12th June, 1851, notice of the judgment 
was served personally at New York on the attorney for the de- 
fendants, and that no notice of appeal has ever been served on 
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the plaintiff's attorney, and the time to appeal having expired, 
•execution was issued against the property of the defendants, Jul j 
21, 1851. 

From the papers upon which the motion is made, it appears 
that the defendants' attorney resided at Rochester, the plaintiff's 
att(H*ney residing in Kew York ; that counsel for the defendants 
residing in New York tried the cause ; that a proposed case was 
served on the plaintiff's attorney, amendments to which on be- 
half of the plaintifl^ were received by the defendant's attorney on 
S6th June ; that the defendant's attorney supposed his counsel 
had made an arrangement with the plaintiff's attorney in rela- 
tion to the undertaking on appeal, and that notice of appeal had 
been given, and did not know until 5th July that he was ex- 
pected to furnish the tmdertaking from Rochester ; that the only 
solvent defendant was then absent from the city of Rochester ; 
that receiving a telegraphic despatch to forward the undertaking, 
he procured one to be executed, and forwarded it by mail in 
time to have reached New York July 19. It also appears from 
the affidavit of the counsel who tried the cause, that he advised 
an appeal, and prepared and served a bUl of exceptions, and 
directed notice of appeal to be served, and supposed it had been 
served, until on receiving the undertaking and sending a copy 
to the plaintiff's attorney it was refused, and that the omission 
to perfect the appeal was accidental. It also appears that on 
9th July the plaintiff's attorney extended the time to appeal, 
ten days. 

The question presented is whether the court can enlarge the 
time prescribed by the code for giving notice of appeal. Section 
332 prescribes that the appeal allowed by the 4th chapter of that 
title (viz., among others, the present case of an appeal to the 
general term, from a judgment entered upon the diction of a 
single judge), must be taken within thirty days after written 
notice of the judgment shall have been given to the party ap- 
pealing. Notice in this instance was given June 12th, 1851, 
and the time to give notice of appeal consequently expired July 
12th, 1851, up to which period, and until the time of making 
the motion, viz., August 2, 1851, no notice of appeal appears to 
have been given. 
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The 327th section of the code directs how an appeal is to be 
made by service of notice thereof, and provides that when a 
party shall give in good faith notice of appeal from a judgment 
or order, and omits through mistake to do any other act neces- 
sary to perfect the appeal or stay proceedings, the court may 
permit an amendment on such terms as may be just. 

Conflicting decisions appear to have been made in relation to 
the power of the court to enlarge the time for appealing. Judge 
Mason, in Orittenden v. Adorns^ 1 Code Kep. N. S. 21, holding, 
at special term, that power to enlarge the time for appealing 
was given by section 173, whilst in £no8 v. Thomas^ 1 Code 
Rep. N. S. 67, at the Albany general term, Judges Watson and 
Wright, Judge Parker disseuting, considered section 173 as not 
applicable to appeals, and that, whatever amendment might be 
permitted after notice of appeal, the time to give that notice 
could not be enlarged. This decision of the general term it 
seems to me I am bound to follow, not being aware of any con- 
flicting decision by a general term in this district, independent 
of which the law seems imperative that the notice of appeal 
must be served within the specified period, and that after occur- 
ing omissions, can alone be cured by tiie court. 

The defendants' motion is denied, and the stay of proceedings 
herein vacated without costs. 



SUPREME COURT. 
Atmas v. Chase. 

After an order stxjking out an answer as aham and irrelevant, the plamtiff may enter 
judgment in the same manner aa thongh no answer had been put in, 

Xing, J. — ^A motion in this case is made by the defendant to 
8et aside the judgment entered herein under the following cir- 
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cumBtancee : The defendant served an answer to the complaint, 
the plaintiff moved to strike out the answer as sham and irrele- 
vant ; the motion was granted, and the answer ordered to be strick- 
en ont, with ten dollars costs to abide the event. After notice 
of this order to the defendant, the plaintiff procured judgment 
to be entered by the clerk, upon an affidavit that no answer had 
been received except one which had by order been directed to 
be stricken out. The defendant now moves to vacate this judg- 
ment on two grounds of alleged irregularity. 

First, because judgment was entered up without the direction 
of a single judge, as required by section 278 of the code, the 
section authorizing the clerk to enter judgment, not applying as 
he conceives to a case like the present. 

Second. Because the time for amending his answer had not 
expired, and he could not be deprived of a right conferred by 
etatute. 

As to the first point, it seems to me the plaintiff followed the 
proper course in procuring judgment to be entered by the clerk, 
the answer having been stricken out there was in fact no answer 
in the cause, and consequently a case presented to which section 
246 of the code applied. 

As to the second point, — ^there was no answer in the case to 
be amended after an order had been made to strike it out, and 
consequently it seems to me no right to amend, although the 
defendant might have applied to put in a new answer, inde- 
pendent of which it has been decided, and it seems but reasona- 
ble and in accordance with established practice, that after the 
opposite party has taken steps founded upon an irregularity, the 
amendment, if it is a case for amendment, can be made only 
upon terms. WUliama v. WUkmaon^ 1 Code Rep. N. S. 20. 

The defendant's motion to vacate the judgment herein is de- 
nied, with five dollars costs. 
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STJPEEME COURT. 
Sement v. Wisneb. 

Judgment of United Statee Circuit Court how pleaded. 

Demurrer to complamt as not stating facts sufficient to consti- 
tute a cause of action. 

Ejng, J. — ^The complaint states that the plaintiffs, on or abont 
the 8th day of December, 1848, at a Circuit Court of the United 
States for the district of Michigan, by the judgment and con- 
sideration of said court having jurisdiction therein, recovered 
judgment against the defendants for the sum of $541 22 
damages and costs, which judgment was duly given by said 
court, and still stands in foil force and effect, not satisfied or 
annuUed, and the plaintiffi say that the defendants are indebted, 
&c. &c. 

The defendant claims that the judgment is a foreign judgment,^ 
and that the plaintiff is bound to show that the court had juris- 
diction. But jurisdiction is intended of the judgments of the 
United States Circuit Courts. JSc parte Tobias Watkins, 3 
Peters E. 207. If the defendant was never served with process, 
he may allege that as matter of defence. 

The defendant also objects that the allegations are on informa- 
tion and belief, which is not repugnant to the code. (§ 157.) 

The defendant also insists that the judgment is not described 
with sufficient accuracy, the point made being that the date of 
its recovery is stated as on or about such a day. K the pleading 
is not sufficiently definite, the proper mode of correcting the 
error appears to be by motion, not demurrer. Code, § 160. 

The demurrer of the defendant Wisner is overruled, and the 
plaintiff is entitled to judgment, leave being however granted to 
the defendant, Zenas G. Wisner, to withdraw his demurrer, and 
put in an answer to the complaint, accompanied with an affidavit 
of merits, in ten days after service on his attorney, of a copy of 
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the order to be entered hereon upon payment of $29 coets, 
and the term fees which have accrued pursuant to section 307, 
sub. 8, of code. In case of noncompliance with these terms 
upon proof of his failure to comply, the plaintiff is to be at 
liberty to have his damages assessed, and is entitled to judgment 
as prayed in his complaint. 



SUPEEME COURT. 
Poster v, Wiluamb. 

The order that the debtor's property should be applied to the satiafactioii of the judg- 
ment (^ 297), and the order appointing a receiver (§ 298), have the effect of them- 
selves, and without any assignment by the debtor, to divest the debtor's title and 
vest it in the receiver. 

Habris, J. — ^A preliminary objection has been made to the 
right of the plaintiff, a receiver appointed pursuant to section 
298 of the code, to maintain this action, because no assignment 
has been made to him by the judgment debtor. But I do not 
understand that an assignment to the receiver is necessary to 
pass the title of the judgment debtor. Under the former prac- 
tice, the filing of a creditor's bill, and the service of process, 
created a lien upon equitable assets, but not upon property liable 
to execution. The commencement of a suit to reach equitable 
assets had the same effect in creating a lien, as a levy upon per- 
sonal property by virtue of an execution. !N^otwithstanding 
such bill, another creditor might issue execution, and take the 
property of the debtor subject to levy. This might be done 
until an order had been made for the appointment of a receiver. 
From that time the property was deemed to be in the custody 
of the court, and could not be taken in execution. When under 
such an order a receiver had been appointed, and had perfected 
his appointment by giving the requisite security, he became, by 
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Tirtne of his office, legally entitled to the poesession of the debt- 
or's property. It is true, that it was nsnal to require the judg- 
ment debtor to execute an assignment, but it was never held 
that such an assignment was necessary to divest his title. It 
never was supposed that, because the judgment debtor had 
absconded, or was otherwise beyond the reach of process, so that 
an assignment could not be enforced, the creditor was without 
remedy. On the contrary, the receiver acquired his right to 
take the property firom the order for his appointment, and not 
from the assignment. (2 Barb. Ch. Pr. 168-9.) An order for 
the appointment of a receiver is an equitable sequestration. 
{Albany City BcmJc v. Schermerhom, 9 Paige, 3T7.) Neither 
the order for his appointment, nor even an assignment to the 
receiver pursuant to such order, would divest the debtor's title 
to his real estate. {OJuivicmque County Bamk v. White^ 6 
Barb. 589.) The receiver became entitled to the rents and 
income, but the title could only be divested by sale upon 
execution. 

The code is silent as to the time when the judgment creditor 
shall be deemed to have acquired a lien upon his debtor's equi- 
table effects ; but I think the order for his examination, made 
under the 292d section, should be construed to give the creditor 
the same lien which he acquired under the former practice, by 
the commencement of a suit by creditor's bill. So, too, the 
order that the debtor's property should be applied towards the 
satisfaction of the creditor's judgment, made pursuant to the 
297th section, and the order appointing a receiver pursuant to 
the 298th section, have the effect of themselves, and without an 
assignment by the debtor, to divest his title, and to vest it in 
the receiver. The order under the 297th section places the 
property under the control of the court, and the order under the 
next section creates an officer to take charge of it. 
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SUPEEME COURT. 



Dole v. Fbllowb. 



A motion for the diioovwy of books, ^., nrast be founded on a petition. 

81LL, J. — ^In the ExchcmgB Bank y. Mcntealh^ 2 Code Bep. 
148, Judge Harris is reported to have Baid, ^' I Boppoee that, 
imder the code, if a proper case for a discovery should be made 
by affidavit, the court or judge should make the order." In that 
case the application was founded upon a petition. There was, 
therefore, no occasion for the remark quoted, and the point 
not being there involved, was not of course decided. I am not 
aware that this question of practice has been passed upon since 
the code was amended in 1849. 

In FoUett v. Weed^ 1 Code Bep. 65, 1 had occasion to hold, 
that ftu application for a discovery of books to enable a party to 
prepare for trial, was properly made upon petition. The deci- 
sion was made after the code was adopted and before its amend- 
ment, and whUe the rules of 1847 were in force. I also came to 
the conclusion in that case, that the mode of proceeding to ob- 
tain a discovery, was the same then that it was before the code 
took effect. The slight amendment of section 888 of the code 
in 1849, has not rendered the decision cited inapplicable to the 
present practice. That part of section 388 of the code, as 
amended, which relates to discovery, is not in substance different 
fiom the 21st section of the Bevised Statutes on the same subject, 
2 B. 8. 199. The code is silent as to the mode of proceeding, to 
obtain the order for the discovery; but the Bevised Statutes 
required the application to be by petition (§ 23, 2d vol. 199), and 
in the code I have discovered nothing inconsistent with this 
provision of the laws of 1830. Section 471 of the code retains 
and makes applicable to the practice under it, ^^ existing statu- 
tory provisions, relating to actions, not inconsistent with this act, 
and in substance applicable to the actions hereby provided.'' 
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Kot only, therefore, does sectioEi 28 of the laws of 1830, by the 
oommon mles of constmction remain unrepealed^' but it is ex- 
pressly retained by the provisions of the code which has be^ 
qnoted. It may also be added, that the practice before the codet 
required the application to be made npon a petition, and may 
be r^arded as continued by section 469. 

The 22d section of the statute of 1880, before cited, imposed 
upon the court the duty of prescribing by general rules, the casea 
in ichich diaoovery might be compelled^ and it would seem that 
the case must be one embraced in these general rules, in order 
to justify an order for discovery. Accordingly the late Supreme 
Court provided by rule, that applications might be made, 1. By 
a plaintiff to compel a defendant to discover papers and docu^ 
ments necessary to enable him to declare or answer any plead* 
ing of the defendant. 2. By tlie defendant, to compel the 
plaintiff to discover papers and documents necessary to enable 
him to answer any pleading of the plaintiff. 8. By eitiber party, 
after pleading, to compel a discovery of any papers or documents 
on which the action or defence was founded ; and 4; By either 
party after issue, for a discovery of books, papers or documents, 
necessary to enable the party applying to prepare for the trial 
of the cause. The contents of the petition and &urm of the 
affidavit of verification, were also prescribed. Eules 28, 29, of 
1845. 

The same rules were adopted, without alteration, by the Su- 
preme Court in 1847. (Rules 27 and 28.) In the revision of 
1849, the third and fourth subdivisions of rule 27 (now rule 8), 
were, for some cause not apparent, omitted ; so that rule 8, as it 
now stands, embraces in express terms only those cases in which 
discovery is necessary to enable the parties to frame their plead- 
ings. What may be the effect of this omission, assuming that 
section 22 of the Revised Statutes is applicable to the present 
practice, I do not now propose to inquire. But I refer to the 
rules to show that when they contemplate a discovery, they 
imply that it must be upon petition. 

Rule 8, which prescribes the cases in which disooyevy may be 
sought, says that the application may be made ^^ in the manner 
provided hy law!''^ Rule 9 provides what shall be stated in the 
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petition, and the form of the affidavit, by which it is verified^ 
Neither of these expressly directs as to the mode of the applica- 
tion, but that the court understood it to be prescribed by law^ 
and that it must be by petition, is too plainly indicated by their 
language to leave any room for doubt on the subject. 

The 8th rule, it is true, does not expressly include cases in 
which the discoveiy is sought in order to prepare for trial, but 
the form of the affidavit prescribed by the 9th rule for verifying 
the petition, does embrace this class. IVhile this shows that the 
rules were hastily and perhaps inconsiderately framed and 
adopted, it at the same time shows that the court did not con- 
template the absurd practice of requiring a petition when the 
discovery was sought for one purpose, and dispensing with it 
when sought for another. 

I do not feel called upon to show that the proceeding by peti- 
tion has any advantage over one by affidavit 

K the statutes or rules indicate a particular course of practice, 
it is my duty to preserve it, although I may not perceive its 
utility. These, in my opinion, plainly prescribe the practice to 
be followed in cases like this, and as this motion is found on an 
affidavit without any petition, it must be denied, without preju- 
dice to a new application upon petition.* 



SUPREME COURT. 
"WnxiAMs V. Hates. 

The only test of the relevancy of matter contained in pleading, is whether each mtfe* 
ter, if denied, would raise a material issoe 7 

Habbib, J. — ^A prominent object of the reform instituted by 
the code was, ^^ to mmpVfy and cibridgt jleaMngn^ to substitate 



« Bee 4dd of Saprane Court Rulei. 



CODE KEPORTS.— NEW SERIES. 149 

Willums ▼. Hayes. 

— I 

for the nnmeaniDg forms and prolix statements with which, 
pleadings, both at law and in equity, had been incumbered, a 
simple statement of the facts which constitute the cause of action, 
or the grounds of defence, in such a manner as to present to the 
court the precise points in dispute, and, when the controversy is 
ended, to preserve a record of the precise matters determined. 
Hence it is specifically required, in respect to all pleadings, that 
the matter to be alleged shall be stated in ^^ ordinary and concise 
language." The complaint is to contain ^^ a statement of the 
&ctB constituting the cause of action." The answer, besides a 
denial of the allegations of the complaint, may contain a state- 
ment of any new matter constituting a defence. In like manner 
the reply, in addition to a denial of tfie statements in the answer, 
may contain allegations of new matter, in avoidance of the an- 
swer. (Code, § 142, 149, 163.) Whatever statements may be 
found in either of these pleadings beyond this, are redundant or 
irrelevant; and this, too, whatever the nature of the action; 
whether under the system, now abolished, it would have been a 
case of legal or equitable cognizance. It was the avowed object 
of the legislature, in adopting the code, not only to abolish the 
distinction between legal and equitable remedies, but to establish 
an uniform course of proceeding in all cases. (See preamble to 
the code.) Under such a system, neither the rules by which 
the sufficiency or insufficiency of pleadings in the common law 
courts, nor those which were applicable to pleadings in courts 
of equitable jurisdiction, can be adopted as a sure guide. The 
principle by which questions of this description are to be deter- 
mined under the present system, has been exceedingly well 
gtated by Mr. Justice Selden, in Knowles v. Oee^ 8 Code Rep. 
81. The facts which pleadings under the code are to contain 
are, he says, ^^ issuable facts — ^facts essential to the cause of ac- 
tion, or defence, and not those &ct8 and circumstances which 
merely go to establish such essential facts." (See also Shofw v. 
Jaynes^ 2 (Dode Bep. 69 ; Olevmy v. JSttchme^ id. 56 ; Jivssdl 
V. Clapp^ 3 ib. 64 ; McMwrray v. Oiffard, 5 Pr. E. 14.) The 
criterion in every such case is, I think, whether the allegation in 
question can be made the subject of a material isstie. If it can, 
it has a right to be found in the pleadings ; if not, it ought not 



160 CODE KEPOKTS.— JTEW SEEIES. 

to be there. The role may be illustrated by the case under con- 
Bideration. A material &ct stated in the complaint is^ tiiat the 
mortgage in question has been paid. Upon this allegation a 
material issue might be made. Upon this issue it would be very 
pertinent to prove another aU^ation in the complaint, that the 
mortgagee had in his lifetime publicly stated that the mortgage 
was paid. This would be evidence tending to show tiiat tixe 
mortgage was in &ct paid ; but could a material issue be made 
upon the latter allegation i Whether the mortgagee had said 
so or not, is only important as it may famish evidence upon 
another issue ; that is, whether the mortgagee had, in fact, been 
paid or not. In the language of Justice Selden, " it is a tautst 
which merely goes to establish the ewentialji^^^ namely, that 
the mortgagee is really paid. The code has nowhere provided 
that evidence, or, which Ib the same thing, facts which consti- 
tute evidence of an essential fact in the case, may be inserted in 
any pleading. On the contrary, it limits pleadings to the state- 
ment of such facts as constitute a cause of action or a defence ; 
or, in case of a reply, such facts as will avoid a defence. 

The learned judge whose doctrine, as stated in JCnauies v. 
Gee (3 Code Bep. 31), I am so willing to adopt, has, in a m<»e 
recent case, himself laid down a different rule. In I%e £oekea- 
ier City Bmk v. Sfuydam (5 Pr. R. 216), he has held that ^^ the 
statement of facts in the complaint should be in conformity with 
the nature of the action. If the case and relief sought be of an 
equitable nature, then the rules of chancery pleading are to be 
applied ; otherwise those of the common law.'' With great de- 
ference I am constrained to dissent from this conclusion. It was 
not the intention of the l^islature, in adopting the code, to con- 
tinue the distinction between common law and equity pleadings. 
On die contrary, it was intended that there should be but one 
system of pleadings. It was not intended that the rules of com- 
mon law pleading should be applicable to one class of cases, and 
those of chancery pleading to another. On the contrary, it was 
intended that neither the rules of common law pleadizig, nor 
those of equity pleading, should be ezcluBively applicable to any 
case of pleading under the code. In every case the criterion by 
which to judge of the sufficiency or insufficiency of the pleading 
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IB to be the same. Whether the case is one of an equitable na- 
ture, or of common law jurisdiction, so &r as the pleading states 
{acta essential to the cause of action, or the defence, or to avoid 
the matter of the defence, so far it is unobjectionable ; whateyer 
else it contains is redundant or irrelevant, and may properly be 
stricfcen out. K I am right in this view of the question, it fol- 
lows that matters of evidence, or as it is expressed by Justice 
Seldeu, ^^ the facts and circumstances which go to establish the 
easenUal fads in the case, ought not to be inserted in the plead- 
ings. The very language in which the code has prescribed what 
the several pleadings which it allowB shall contain, seem to ex- 
clude from such pleadings all mere matters of evidence. My 
own experience, and I think that of every other judge, as well 
as that of the bar, has proved that it is wise, if not absolutely 
necessary, if we would give practical e£Sciency to this novel sys- 
tem, to confine the pleadings to their legitimate office, and when- 
ever the opportunity is presented, to disencumber them of the 
unnecessary matter with which they are now so frequently 
crowded. By this means alone, I am frilly persuaded, can the 
system of pleading be rendered usefrd or even tolerable, and the 
end for which it was adopted, that of simplifying and abridging 
pleadings, be attained. 

K the principle stated is to be applied to the case before me, 
this motion must be granted. Striking out all the matter em- 
braced in this motion, it leaves the complaint still containing a 
statement of all the facts constituting the plaintiff's cause of 
action. The matter which it is proposed to strike out consists 
of facts and circumstances, which, if proved, would tend to sus- 
tain an issue upon the material facts alleged ; but which, if 
denied, would not themselves present a material issue for trial. 
Some of these facts and circumstances might properly be proved, 
if issue were joined upon the material facts in the case, and some 
of them would not be competent even as evidence. Such alle- 
gations can render no useful service. They only tend to encum- 
ber the pleadings, and render them complex and prolix. They 
ought, therefore, to be struck out. 

I was referred upon the argument to what I have myself said, 
in Hynda v. driswcld (2 Code Bep. 47), in support of the posi- 
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tion, that if, upon the trial, it would be pertinent for the plaintiff 
to prove the facts alleged, they could not be deemed irrelevant. 
Perhaps the language I have used in that case requires some 
qualification. All I intended to assert was, that facts which 
might be material to the issue, as tending to aggravate or miti- 
gate damages, might properly be stated in the pleadings, though 
not necessary to constitute a complete cause of action ; or, in 
case of an answer, not constituting a complete defence. The 
language of that opinion requires to be qualified in another par- 
ticular. When it is said that before matter can be stricken out 
of a pleading it must not only appear to be redundant or irrele- 
vant, but also that some party is aggrieved or prejudiced there- 
by, it would seem to be a fair inference that before such a motion 
could be granted, it must be shown in support of the motion that 
some actual injuiy would result to the moving party, if the matr 
ter sought to be expunged was sufiered to remain. K such a 
construction is to be given to the opinion, it is certainly errone- 
ous. I concur entirely in the view taken of this question by 
Mr. Justice Hand, in Ca/rpenter v. Wed (5 Pr. E. 53). It is 
not every unnecessary expression or redundant sentence, which 
should be expunged on motion. But where entire statements 
are introduced upon which no material issue can be taken, the 
opposite party may be ^^ aggrieved " by allowing them to remain 
in the pleading. K not answered, it may be claimed that such 
allegations are admitted, and if denied, the record is embarrassed 
with immaterial issues. In all such cases it is the right of the 
adverse party to have the matter improperly inserted in the 
pleading removed, so that the record, when complete, shall pr^ 
sent nothing but the issuable facts in the case. This I under- 
stand to be the true spirit and general policy of the system of 
pleading prescribed by the code. 
The motion in this case must be granted with costs.* 



• BeealsoBoyce v. Brown, 7 Barb. 8. C. R. 80. Floyd y. Deaiboni, SCodeRep. 
17. mil Y. McCarthy, 3 ib. 49. MilUgan y. Gary, 3 ib. 350. Dolner ▼ GibeoD, 3 
ib. 153. Burgett y. BisBell, 3 Coda Rep. 315, and Ayerell y. Taylor, on next page. 
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COUET OF APPEAI^. 
BAmc OF Geneva v. Hotohxiss. 

The time to appeal to this court commences to nm from the making the final order or 
judgment appealed from, and not from the time of docketing the judgment roll. 

BuGOLEB, Ch. J. — ^By the statate in force before the adoption 
of the Code of Procedure, writs of error were required to be 
" brought within two years after the rendering of the judgment 
or final determination," to be recovered, ^^ and not after. (2 R. 
S. 594, § 21.) The period of two years was counted from the 
time when the final determination between the parties was 
made, and not from the subsequent filing of the judgment record. 
(11 Wend. 622 ; 4 Hill, 29, Lee v. TiUoUon.) In the last men- 
tioned case there was a report of referees in favor of the plaintiff 
in 1837. A motion was made in January, 1840, in behalf of 
the defendant, to set aside the report, and the motion was denied, 
but the record of judgment was not filed until the 21st January, 
1841. It was adjudged that the limitation began to run from 
the time the motion to set aside the report of referees was denied, 
imd not fr^m the time of filing the record. 

By the code, § 881, an appeal ^' must be taken within two 
years after the judgment." ^^ A judgment is the final determina- 
tion of the rights of the parties in the action." (Code, § 246.) 
The SSlst section ought to receive the same construction which 
was given to the former statute ; the limitation should be counted 
from the time the final determination was actually made. In 
the present case it was made on the 29th of January, 1849, and 
the appeal was not taken until March, 1861. More than two 
years had elapsed, and the appeal was therefore too late. 

It was decided at the last term of this court that an appeal 
could not regularly be brought until the costs were ascertained 
and the judgment roll filed. But the party desiring to appeal 
may compel the other, by motion, to perfect his judgment if he 
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omite to do 80 ; and it is the appellant's own &ult if he permits 
the time to elapse without causing the roll to be filed. 

The clerk of the county where the general term is held, must 
necessarily make and keep an entry of the final order of the 
court ; and this ought to specify the relief granted or other deter- 
mination of the action. (Code, § 280.) This entry shows when 
the final determination is made, and regulates the time allowed 
ibr appealing. For the purpose of perfecting the judgment, the 
prevailing party must cause this order to be entered in the judg- 
ment book kept by the derk of the county where the action is 
brought and the other proceedings are filed. (§ 381.) But the 
time aUowed for iHinging the appeal is not affeetod by a deli^ 
in entering the order in the judgment book. 

Appeal dismissed with costs. 



SUPERIOR COURT. 
Hanbok v. Tbipleb. 

The proceedlogi anppleinenuiy to an execution are not stayed by the plaintiff jaraing 
an attachment againat the defendant as a non-nadent debtor. 



The plaintiff obtained an order to examine parties alleged to 
have property of the judgment debtor in their possessicm, pur^ 
suant to section 294 of the code. After the making, and before 
the service of the order, the plaintiff issued an attachment 
against the defendant as a non-resident debtor. Hie order was 
subsequently served, and on the return day it was objected that 
the issuing of the attachment put an end to the supplementary 
proceedings on the judgment. 

Oaklet, Ch. J. — ^We think that the plaintiff is entitled to 
eontinue the proceedings which he has instituted. He has 
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shown a right to have the pit^ertj of the defendant secured for 
the satiBfaction of his judgment, within the provisions of the 
statute ; and we do not see how he can be divested of the right 
thus obtained, by the mere fact that an attachment has issued 
against the property of the defendant. It may be that the 
attachment will be continued or set aside. It is, therefiwe^ 
prc^r, that the examination should proceed, and if, at the ler* 
mination of the inquivj^ it should be ascertained that the 
parties have in their possession property of the defendant, a 
receiver may be appointed. If the attachment be continued, 
this proceeding will not determine the right. The property will 
be preserved, and the question of right, between the attaching 
creditors and the receiver, can then be determined. In the 
mean time, whatever order is made by the court, it will be a 
complete protection to these parties. This is not the proper 
place to raise the question between the rival creditors, which 
they attempt to present. 

Motion denied. 



SUPERIOR COURT. 



Falconer v. Elias. 



On a motion to yacate an order of arreat founded on afiidkTita denying the plaintiflTa 
affidavitB, the court will weigh the evidence on both aidea to detenoine whether the 
order shall stand. 



Oajelbt, Oh. J. — The defendants were arrested, and held to 
bail in an action instituted by the plaintiff, charging them with 
obtaining goods under fraudulent representations. They now 
move to be discharged from the order of arrest The motion is 
made upon an affidavit of the defendants^ denying all the alkga^ 



166 OODE BEPOBTB.— NEW SEKE8. 

Brown ▼« Jeoiion. 

tioDB of fraud set up iu the complaint and n the affidavits, on 
which the order of arrest was granted. 

The main question raised upon the argument, and which is 
the important question in the case, is this, whether where the 
fraud depends on specific facts, which are denied in the affida- 
vits on which the motion to discharge is made, the court have 
the power to look into the affidavits, and determine the proba- 
bility or improbability of the alleged fraud, or whether, like the 
case of an injunction, a denial of the allegations upon which it is 
obtained, is fatal to the arrest. I am of opinion that the eourt 
has the power of looking into the affidavits, and deciding on 
their probable truth, and in this opinion my brethren all concur. 
There is no other way of accounting for that provision of the 
code, which allows the plaintiff in a caae of this kind to intro- 
duce affidavits in opposition to the application to make the order 
of arrest. This section can have no meaning or object, unless it 
permits the court to weigh the affidavits, and decide upon the 
truth of the &cts. 



SUPERIOR COURT. 



Bbowk v. JsNisoy. 



A ■ham answer or defence defined. 
A fiiTolouB answer defined. 

Motion to strike out an answer. 

Bt the CouBT. DuER, J. — The plaintiff referred to section * 
152 of the code, but it does not apply to his motion. A sham 
answer and defence is one that is false in fact, and not pleaded 
in good faith. It may be perfectiy good in form, and to all 
appearance a perfect defence. Section 152 provides for striking 
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out such answers. A frivolous answer is one that shows no 
defence, conceding all that it alleges to be true. Each may be 
stricken out on motion, but it is under different provisions of the 
code. 



SUPEEIOR COURT. 
McCbaiye v. MoTJLToir. 

A sommoDB eannot be amended without leave of the court. 

The plaintiff's attorney, discovering a mistake in the summons 
by which he commeneed the suit, amended it as of course, and 
served it anew. The defendant moved to set aside the amended 
summons. 

Mason, J. — (with the concurrence of all the justices.) — ^A sum- 
mons cannot be amended without leave of the court. Section 
172 of the code, allowing a pleading to be once amended of 
course, does not apply to a summons, which is not a pleading, 
but process. The power of amendment is in terma confined to 
the court by § 178. 



SUPEEIOR COURT, 
Mbobath v. Van Wyck. 

An order for the plaintiff to pay the defendanfa coeta in an action where an ofier hat 
been made, and the plaintiff haa reeoTeied leaa tlian (he anm mentiened in the ofier, 
ia an i^peaUble ord«r« 
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€iMh Older fenni no put of fbe judgmeiit. 
How fluch an order mfty be enforced. 

This action was for goods sold, &c. The defendant offered to 
allow judgment for $23S 40. The plaintiff did not accept the 
offer, and the cause went to trial, and the plaintiff had a verdict 
for debt and interest amonntipg to $2S6 90. The defendant 
obtained an order for the plaintiff to pay him his costs in the 
action, from that order the plaintiff appealed. 

By the Coura. — (Oakley, Ck J., and Sandford and Paine, 
JJ. January, 1851.) — Is this order appealable under section 
three hundred and forty-nine of the code of procedure? If it 
were properly a part of the judgment, it would come up for 
review on an appeal from the judgment ; but we think it is not. 
The plaintiffs still recover a judgment for their verdict, with the 
costs accrued at the time of the ofier. The defendant's costs 
directed to be paid by tliis offer are collectable by force of the 
order, under the act of 1847. (Laws of 1847, p. 491.) 

Considered as an order simply, it does not fall within the firet^ 
third, or fourth classes of orders from which an appeal is allowed. 
Does it involve the merits of the action or any part thereof? 
The most sensible definition we have seen on this subject, is that 
given by Selden, J., in the general term of the supreme court in 
the seventh district, in the case of iSt. John v. West^ 4 Pr. B. 
320 ; S. C. 3 Code Eep. 36. He says the word " merits " in 
these and like sections of the code, should be understood as 
meaning the strict legal rights of the parties, as contra-distin- 
guished from those mere questions of practice which every court 
regulates for itself, and from all matters which depend upon the 
discretion or f&vor of the court. This will give an appeal from 
every order which passes upon and determines any positive legal 
right of either party, and deny it in all other cases. We have 
no hesitation in adopting this construction, as fully carrying out 
the intent of the code ; and we may remark, that the commis- 
sioners on pleading and practice declared their intention to be 
to make the actual and final determination of a matter involving 
a substantial right, \be test of an appealable order or judgment; 
(Report of 1848, p. 19,) 
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This order inyolved a eubetantial legal right, and is therefore 
the subject of an appeal. 

2. The plaintifib insist the order was wrong, because the 
defendant's order was silent as to costs, and if they had filed it 
they could have entered judgment only for the sum mentioned 
in it, which is less than the verdict witli the costs to the time of 
the offer. 

We think the plaintiffi' construction of the act is erroneous. 
Section 385 is silent as to costs, both in the offer and the jndg- 
ment thereon. The offer is to contain a sum or a relief, for 
which judgment is to be entered. Then section 308 applies, and 
gives to the plaintiff upon such judgment the costs of suit. K 
^e suit were one for specific performance, and the offer were 
for a judgment of performance simply, there is no doubt on 
entering such judgment the clerk would be bound to insert in 
the entry the allowance of costs. And the form of the offer 
must be the same in an action to recover money only. If it be 
necessary to insert in the offer the allowance of costs in the latter 
instance, it must be in the former. We think the statute does 
not require it in either, and the order appealed from must be 
affirmed. 



SUPERIOR COURT. 
La. Fobok v. Chilson and Williahbok. 

In an action against two to recover a joint demandi an offer by one of the defendantB, 
the other defendant not making any defencej will subject the plaintiff to costs if he 
proceed and fail to recover more than the amount mentioned in the order. 

In a joint action there can be but one judgment. 

Action for goods, &c. supplied to defendants as partners. 
Williamson did not appear in the action. Chilson, after the 
time for Williamson to answer had expired, offered to allow 
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judgment for $110 and interest. The plaintilBf ultimatelj reco- 
vered only $110. The defendant moved for his costs subsequent 
to bis offer. 

Sandford, J. — Plaintiff contends that the offerof Cbilson was 
nugatory, because not made by both of the defendants : That 
only one judgment can be entered in the action, and that must 
be against both defendants or against neither : And that section 
885 of the code provides only tor an offer to be made by all the 
defendants jointly liable in the action. 

The section, it is true, speaks of ^' the defendant^^ and the 
offer to be made is that judgment may be taken against ^' A^W," 
and literally, this would require all the defendants, where there 
are more than one, to join in an offer to allow judgment against 
them. We were at first inclined to take this view of the pro- 
vision, but further consideration has brought us to a different 
conclusion. The practice introduced by the section in question 
is a very beneficial one, and ought to be liberally construed. In 
a case where all the defendants save one have suffered a default, 
and are no longer in a position to contest the claim, the defend- 
ant who alone appears and litigates, may well be regarded as 
" the defendant,^' for all the purposes of this section. And if he 
make an offer pursuant to its terms, to allow judgment to be 
taken against him for a sum not greater than that demanded in 
the complaint, there is nothing to prevent the plaintiff from at 
once entering the judgment for that sum with his costs, against 
the defendant who has appeared, and by the default to answer, 
as against the others. K the offer be for a less amount than that 
claimed, he may relinquish the surplus as against the defaulting 
defendants. If really entitled to recover no more than the offer, 
(and it is only on this assumption that it is legally inferrible that 
he will accept it,) he will not be prejudiced by taking judgment 
for the amount ; because although he has a default against the 
others, he never can recover judgment against them for more 
than he can substantiate against the litigating defendant who 
makes the offer. 

What we have said, of course applies only to actions on con- 
tracts which are joint, and not joint and several, and were 
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formerly deeignated legal actions. We have frequently held, 
that, in such cases, the plaintifb can ent^ only a single judg- 
ment against all the defendants. Consequently, when the offer, 
under § 385, is made by oile of several defendants, it will be 
entirely unavailing, unless the cause is in such a situation in 
respect of the other defendants, that the plaintiff, on filing the 
offer, can immediately take a judgment against aU for the 
amount, or to the effect specified. 

The rule that we mean to declare, and which, we think, gives 
fhll scope to the beneficial provision of the code according to its 
evident intent, is this, — 'that when an offer is made by one or 
more defendants, under § 385, and the suit is so situated that 
the plaintiff, upon accepting it, may enter judgment to the effect 
offered, against all the parties jointly liable with those making 
the offer, the plaintiff must accept ^e offer, or proceed, at his 
peril, as to the future costs in the cause. 

In this case the plaintiff has failed to obtain as favorable a 
judgment as that offered, and he must pay to Ohilson his costs 
of the suit from the time the offer was made. * 



SUPKEME COUKT. 



Mandevillb v. Winne. 



A defendant cannot regularly serve his answer, after his time to answer has expired. 



* In the Supreme Court, in a case Lippman y. Joelmm, Edmonds, J. (September 1, 
1851.) On motion to set aside judgment. 

Held, that when A. B. &. C. were sued jointly as joint debtors, and A. was the 
only defendant served, and he made an offer under § 385, for plaintiff to take judg- 
ment for $410, and costs, that the plaintiff had regularly entered judgment against 
" oZZ" the defendants as joint debtors. That the code has not in that leepect super- 
seded the Revised Sututes. That the "offer" is a substitute for the cognovit, and 
that one of several joint debtors could in that manner oonftes judgment against all the 
defendants. 

P. J. Joachimsen, for plaintiff. 
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Paxkbb, J. — ^The answer was not senred until after the twenty 
days for answering had expired. 

It is tme the answer was served before judgment was entered, 
but I do not think it was therefore in time. The code (§ 130) 
says ^^ the defendant shall have twenty days to answer.'' The 
language is explicit. The time for answering is to be measured 
by days. No default is required to be entered at the expiration 
of that time, as was formerly the practice. If a rule for default 
was to be entered it would probably be best to regard the time 
for answering as extending to the entty of the rule, and to hold 
the taking of the default as the evidence of the plaintiff's inten- 
tion to terminate the time for answering. But as no rule is re- 
quired, and the time is prescribed by statute, both parties under- 
stand when the time for answering expires. It is the policy of 
our present practice to dispense with common rules in the 
progress of the action. They are no longer deemed necessary to 
mark the limit within which a step is to be taken. The default 
is now deemed to be taken at the end of the twenty days, as 
effectually as if a rule for that purpose was entered. The judg- 
ment is a subsequent step in the cause. A defendant never had 
the right to plead till judgment was entered, but only till default. 
It is important to the plaintiff to know, before he proceeds to 
prepare to take judgment, whether a default is perfected. It 
would subject a plaintiff to great inconvenience and delay, to 
compel him to receive an answer at any time before judgment, 
particularly in a case where he applies to the court for judgment. 
A defendant might lie still till the plaintiff's counsel rose in 
court to move for judgment, with the witnesses present to prove 
the amount of damages, and then, by serving an answer, he 
would stop the proceeding, and throw the cause over till another 
circuit. 

I think the only safe practice is to require the defendant to 
answer within the twenty days. If he cannot do so the time 
may be extended ; and if by mistake the time has elapsed without 
answering, he may always be relieved on just terms.* 

* ThiB case confirms Dudley v. Hubbard, 3 Code Rep. 70, and overrules Foster t. 
Udell, ib. 30. See also note to p. 45 ante. 
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SXJPKEME COURT. 

WOEDSWOBTH V. LyON. 

An injiinction should not be iasaed to restrain a party from avaifing himself of the 
provisions of the act "in relation to sommary proceedings to recover possession of 
iuid.** 

This was an action commenced for the parpoee of obtaining 
an injmiction to restrain the defendants from proceeding before 
a justice, under the act '^ in relation to summary proceedings to 
recover possession of land." A preliminaiy injunction had been 
obtained, and a perpetual staj was now moved for 

Basoulo, J. — The plaintifis rely solely upon the case of Oure 
V. Ormtyford (ante, p. 18), as an authority for the relief claimed 
in this action. That case stands alone, and I do not feel at 
liberty to follow it in the decision of this cause for the following 
reasons: 

1. The proceedings in the present case were instituted before 
a justice of the peace pursuant to the act of April 3, 1849, which 
gives an appeal to remove the proceedings before the justice to 
the county court, where the judgment may be affirmed or 
reversed. The act also provides for a stay of proceedings on an 
appeal by the tenant, upon his giving adequate security. There 
is not, therefore, in my judgment, any necessity for the interpo- 
sition of this court by injunction. 

2. The Kevised Statutes (2 K. S. 516, § 47) provide that the 
proceedings on any such application shall not be stayed or sus- 
pended by such writ of certiorari or cmy other writ or order of 
amy oovH or officer. This statute is well expounded and applied 
in the case of Smith v. Moffat (1 Barb. S. C. R. 66) ; and I am 
unable to discover any thing in the code which repeals it, either 
directly or by implication, 

8. Section 219 of the code has not, in my judgment, any ap- 
plication to a case of this kind. It declares that, ^^ where it shall 
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appear bj the complaint that the plaintiff is entitled to the relief 
demanded, and such relief, or any part thereof, consists in 
restraining the commission or continuance of some act, the 
commission or continuance of which during the litigation would 
produce injury to the plaintiff," &c., a temporary injunction may 
be issued. The decision in Cure v. Crawford is founded upon 
^ construction of this section. In that case the court revised to 
dissolve an injunction issued to restrain the landlord, who was 
proceeding nnlawfully to remove the tenant, upon the ground 
that the act complained of would produce injury to the plaintiff. 
It seems to have been assumed that the plaintiff would be enti- 
tled on his complaint to the relief demanded, which con«8ted of 
ji perpetual injunction ; and, if the assumption was correct, the 
decision allowing the preliminary injuncticMi was also correct. 
But it is true that the plaintiffs in these cases are entitled to the 
relief demanded ? Is it the province of this court to interfere by 
vryv/nction to restrain and regulate the proceedings of magistrates 
and inferior jurisdictions ? I tiiink not. If we can be called 
upon at all in such matters, except for a writ of prohibition, it 
must be only in very extraordinary cases, where great injury is 
to be apprehended and when there is no other adequate remedy. 
K we issue an injunction to stay proceedings before a justice of 
the peace, upon the ground that he is mistaken in supposii^ 
that the relation of landlord and tenant exiats, why may we not 
with equal propriety inspect the affidavits upon which warraute 
and attachments and similar process is issued by these and other 
officers, and arrest their progress whenever we find them pro- 
ceeding without jurisdiction. Indeed, if we are to interpcae 
whenever a party is liable to be injured by the decision of an 
inferior tribunal, it is impossible to say when or where we are 
to stop. It is certain, however, that we should soon draw intx> 
this court ati amount of business of this description which would 
materially interfere with the discharge of more legitimate duties, 
and which could never have been designed by our modem law- 
givers, who have on all occasions manifested, at least, a reaeoa- 
able horror of the grasping propensities of courts of equity. 

To my mind it is apparent that the ^^ injury to the plaintiff'' 
iqpoken of in secticsi 319, has no reference to an injury under the 
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formB of law or hjr virtue of judicial pioeeedingB ; and tliat it 
does not extend the jurisdiction oftbis court to proceed bj 
inlunetion in a case like the present This section may and 

of la^espass where it could npt be granted bj the former practice. 
{Jerome v. Ho^^ 7 John. Gh. 315.) But it can not by any rule 
of construction with which I am acquainted, be construed to 
create new rights of action, or give new remedies ; and yet this 
is the interpretation which must be given to sustain the plaintiff's 
argument, and such seems to have been the view taken by the 
court in Oure v. Cravrford. The learned justice remarks that 
the provision of the Bevieed Statutes which forbids a stay of 
proceedings to remove a tenant, ^^ is plainly inconsistent with the 
provision of the code which authorizeB cm i/r^tmotion in amy oaee^ 
when the act wmplamed of would prodAioe an vnjv/ry to the 
plaintjff?^ With all respect, I must be permitted to say that I 
think there is some great mistake in this matter. I am not 
aware of any provision of the code which attempts to confer mj 
such authority. However, I will not undertake to affirm posi- 
tivdy that it does not contain some such monstrosity. Bpt the 
section under consideration, of which I understand the learned 
JQSlace to speak, certainly does not give such a power. It give^ 
no authority to grant an injunction except when it shall a|^peiMr 
by the complaint thait the plamtiff is entitled to the rdirf 
denymded^ in which case a temporary injunction may i^fiue tp 
retain, things m statu quo until the determination of the sui|. 
Ute object manifestly is to prevent the defendant from continu- 
ing the. injury during the lidgatkm, or destroying or impairing 
ibe value of the thing sought to be recovedred. But in all oasc^ 
the plaintiff must show hmm^i entiOed to the riU^ demanded^ 
and that title rests, not upon the code, but upon the pf)$eaAstmg 
laws. If, therefore, according to former decisions, the plaintiff 
in the ease of Cure v. Orm/^ord was not ^titled to the fimxjl 
rej^ claimed, he was not entitled to ^prMmmwfy ii^unction^ 
by the terms of section 219 ; and that he was n^t entitled tp 
sUch fbal relief is very ftdly aad ably shown hj the same learned 
justice iur Smith v. Mqffat^ 
Now in the case before me, the question is not whether a pre* 
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liminarj injunction shall go, bat whether a perpetual Btaj ift the 

proper relief to be granted. My concluBion is that the plaintiff 

is not entitled to thiB, or any relief in this snit upon the case 

made by his complaint. 

Judgment for the defendant.* 



STJPKEME COUET. 

Cheney v. Gabbutt. 

An ezMQtion may inae against toe peraon of the defendant, where the circnmstanoM 
of the caae warrant it, although there ia no allegation of fraud or other ground for 
an arrest in the complaint. 

The complaint was for goods sold, without any allegation of 
firaud or other circumstances which would warrant an order <^ 
arrest, but an order of arrest was obtained, and the defendant 
arrested at the time of the service of the complaint. The order 
was obtained on an afBdavit of fraud in contracting the debt, 
and that the defendant had disposed of his property with intent 
to defraud his creditors. The defendant did not put in any 
answer, and the plaintiff had judgment. An execution had 
issued against the defendant's property, and been returned 
unsatisfied, and thereupon an execution issued against the de- 
fendant's person, on which he has been taken, and now moved 
for his discharge. 

Welles, J. — The defendant moves to set aside the execution 
against his person upon the ground that the complaint contained 
BO allegation which would authorize his being charged in execu- 
tion upon the judgment ; that as there was nothing stated in the 



• See Capet y. Parker, ante, p. 90. 
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complaint which he conld denj, or anewer, bo as to pnt Hie 
plaintiff to a trial, and as the order for his arrest was made on 
an ex parte application, he has had no opportunity of controvert- 
ing the allegation of fraud. 

The 4th and 6th subdiyisions of § 179 of the code autiiorke 
the arrest of the defendant in cases where he has been guiltj of 
fraud in contracting the debt, or incurring the obligation for 
which the action is brought, &c., or where the defendant has 
removed or disposed of his property, or is about to do so with 
intent to defraud his creditors. Upon both these grounds the 
order in this case was made. 

Bj § 288 an execution against the person of the defendant 
may be issued in the cases mentioned in sections 179 and 181. 
By § 183 the order for the arrest may be made to accompany the 
summons, or at any time afterwards, before judgment. By § 
186 the defendant, at any time before execution, shall be dis- 
charged from the arrest either upon giving bail, or upon deposit- 
ing the amount mentioned in the order of arrest. The bail men- 
tioned is, by § 187, to be an undertaking, &c. to the effect that 
the defendant shall at all times render himself amenable to the 
process of the court, during the pendency of the action, and to 
such as may be issued to enforce the judgment therein, &o. By 
§ 204, a defendant arrested may, at any time before the justifi- 
cation of bail, apply, on motion, to vacate the order of arrest, or 
to reduce the amount of bail. 

Looking at all these provisions, I am satisfied that the plaintiff 
was regular in issuing the execution against the defendant's per- 
son. There is no provision requiring the complaint to contain 
the allegations, which authorize the defendant's arrest or impri- 
sonment. By § 188 the order for the arrest may be made at 
any time before judgment. The occasion for the arrest may 
arise under § 179, sub. 5, and I think also under sub. 1 of the 
same section, the day before the judgment is entered. In such 
cases the complaint may have been served before the order of 
arrest was applied for, and then, according to the argument of 
the defendant's counsel, it would be impossible to change him 
in execution at all, because the fitct which was the foundation 
for it was not, and could not be alleged in the complaint, which 
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was prepared and aerved before there was any oecaflion. filr the 
arrest or imprisonment. 

K the position of the defendant's oooasel be correct that, as a 
fundamental role, the complaint should show £sct8 sufficient to 
antborize the imprisonment of the defendant, in order to change 
him in execution, so that an issue may be formed upon the exist* 
ence of such facts, such rule, from its nature, should apply to 
all cases. But it is seen that such a rule cannot be made to 
apply to the ease of an order made after the complaint is served* 
This, I think, shows that the legislature did not contemplate any 
different form of the complaint between a bailable and ncHOh 
bailable action, unless the nature of the action required the 
difference. 

In most of the cases where the defendant may be arrested 
under § 179, the ground of arrest is something wholly aside &om 
and independent of the cause of action. Section 142 <^ the 
code, which prescribes what the complaint shall contain, requiiea 
a statement of the facts constituting the cause of action, <&c., 
and a demand of the relief to which the plaintiff supposes him« 
self entitled. If the recovery of money be demanded, the 
amount thereof shall be stated. The kind of execution is not 
what is intended by the relief to be demanded in the complaint. 
The only imaginable use of introducing the facts which are the 
grounds of the defendant's arrest, into the complaint, where such 
facts are extraneous to those constituting the cause of action, 
would be to allow the defendant an opportunity of taking issue 
upon them, and of trying it as other issues, made by the plead- 
ings, are tried. 

I think the legislature have provided a different mode of try^ 
ing the question, and that is, by an application to vacate the 
order of arrest under § 204. There may be objections to this 
mode of trial, and yet it is not without its advantages to the 
defendant. If the order is granted upon insufScient affidavits, 
the judge, upon being satisfied of their insufficiency, will vacate 
the order. K, unexplained, and uncontradicted, they are suffi* 
oient, it is competent for the defimdant to contradict them, or 
show other &ots entitling him to a discharge by his own affida* 
vit or the afiSdavits of others. Thus, if he is not liabls to arreat, 
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be may haye the question eettled at oncia ; have Im bail eixoii^ 
rated, or his person liberated ; and sometuaes, it may be, avoid 
imprisonment from the time &£ his explication to. the judge, until 
judgment 

The motion must be denied, but without coets.* 



STTPEEME COUET. 

Albam/ General Term. — Februomi^ 1850. 

Pre^enty Watson, Pakkeb, and Wbight, J J. 

VanDEITOURG v. VALKBarBUEG. 

A ctofeet in a pleadifig demmred to prior to 'the code ifoing into «fleot, is not eani hf 
die 176th seetiob of the <^ode. 

This was an action of replevin commenced prior Id the code 
taking effect. There was a special demurrer to the complaint. 
It was contended on the argument that the defect in the dedarar 
tion was cured by the Iflst section of the code. 

By the CiousT. Pakkeb, J. — ^The counsel for the plaintiff 
claims that the error in pleading may be disregarded under .sec- 
tion 176 of the code, which, by the supplemental act, is made 
applicable to existing suits. I do not underBtand this section as 
making valid a bad pleading in a suit brought under the old 
practice, when the defects complained of are made the ground 
of demurrer. The defect in this pleading was pointed out by 
demurrer, and the plaintiff might then have amended his deelar 
ration. He preferred, however, to take issue on the question of 
the sufficiency of the declaration, and its sufficiency must there* 



^ See Let T. £Ui«%«&|erP»U6. 
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fore be determined by the court. The 176th section of the code 
adds bnt little, if anything, to the power of amendment conferred 
by Bection 8. 2 R 8. 2d ed. 844 * 



SUPREME COURT. 
Haboall v. Madisok UKiYEBBrrr, and others. 

On a motion to disBolTe an injonction where the motion ib founded on the complaint 
and Terified answer, the plaintiff may oppose the motion by affidavits other than 
those used to obtain the injunction. 

Gbidlet, J. — (Special term at Oneida, March, 1850.) — This 
was an application to vacate or modify an injunction granted 
by one of the justices of this court, and is founded, as the notice 
states, upon the complaint and the answer of the Madison Uni- 
versity. Upon this notice the plaintiff's counsel insist, Ist. 
That the motion must be denied, for the reason that an answer, 
unless verified by an affidavit, cannot be made the foundation 
of a motion to dissolve an injunction. That position is undoubt- 
edly correct, but I think it would be too narrow a construction 
of this notice to hold that by the term answer^ the affidavits by 
which it is verified were not intended to be included. The 
answer and the affidavits attached were served with the notice, 
and upon all these papers the application must be deemed to 
be made. 2d. The counsel insist that if the motion is considered 
as made on the answer and the affidavits, they have a right to 
read affidavits in opposition other than those on which the 
injunction was granted. The determination of this question 
must depend on the construction of certain provisions of the 
code. By the last clause of section 226 of the code it is declared 



• See Dennistovn y. Mndge, 4 Barb. S. C. R. 943. 



CODE KEP0ET8.— NEW SERIES. 171 

HaBcall Y. Madison UmTenity. 

that the ^' application may be made on the complaint and the 
affidavits on which the injunction was granted, or upon affidavits 
on the part of the defendant, with or without the answer." And 
by section 226 it is provided, that if " the application be made 
upon affidavits on the part of the defendant, but not otherwise^ 
the plaintiff may oppose the same by affidavits or other proofi^ 
in addition to those on which the injunction was granted." It 
IB argued by the counsel for the defendants that it is intended 
by the foregoing provisions merely to enact the old nile which 
regulated the practice in the late Court of Chancery in motions 
of this character. It will be borne in mind that by the old 
practice an answer duly verified was evidence in the cause, and 
when responsive would prevail over the allegations in the bill, 
unless contradicted by testimony equivalent to that of two wit- 
nesses. Under the present practice the answer, as suchj is not 
evidence at all. The injunction is granted only on the affidavit 
of the plaintiff or some person in his behalf. For this reason 
there is no provision in the code for moving to dissolve the 
injunction on the answer alone. The language of the enactment 
is not on the answer with or without affidavits, ^^but on affida- 
vits of the defendant with or withoiit the answer." Unless, 
therefore, the defendant moves solely on the complaint and the 
affidavits on which the injunction was founded, he must move 
on affidavits. It is true that he may add the answer to the 
affidavits, and so far as the answer ispositioel^ verified it takes 
the place of an affidavit. Unless it has been duly verified, how- 
ever, it cannot be made the ground of a motion, and then only 
in the character of an affidavit. K I am right in the conclusion 
at which I have arrived on this point, then the affidavits offered 
by the plaintiff are admissible by the 226th section of the code. 
The case of Florence v. Bates (2 Code Eep. 110) contains no 
principle in conflict with these views. The affidavits in reply 
are therefore admissible on this motion.''^ 



* See Benson v. Fash, 1 Code Rep. 50. Roome v. Webb, ib. 114. Seiroasr. 
Stannard, 3 ib. 56. Hartwell ▼. Kingsley, 3 ib. 101. Krom t. Hogan, 2 ib. 144. 
MiUikia t. Caiy, 3 ib. 350. Sohoonmaker ▼. Rei Pro. Dnteh Choreh, in IQog»tOB» 
3 ib. 332. 
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SUPREME COUET. 

Oswego General Term, — MoA/y 1850. 

Present^ Oredley, Allen, and Hubbabd, JJ« 

Powell v. Eust. 

Where a plaintiff, in his complaint, averred the ownership and posBesBion of a piece 
of land, and alleged an entry thereon by the defendant, with teams and ploughs, | 

and the ploagbing up and destroying the shrubbery, vmee and trees growing thereon ; 
and the defendant in his answer alleged that he entered and took the Tines, dto. by 
▼irtue of an agreement made between the plaintiff and defendant, for the sale of the 
premises by the defendant to the plaintiff, containing certain reservations, &c. It 
was held that under this issne the title to land came in question ; and that upon 
the plaintiff's recovering a judgment for damages, he was entitled to oosta. 

By the Goubt. Gridley, J. — ^The question involved in this 
case ariees on an appeal from bo much of the judgment as awards 
costs to the plaintiff. The action was trespass ; and the recovery 
was for $5 damages, besides costs of suit. The precise question 
before the court is, whether the title to lands arose on the 
pleadings ? 

The complaint avers the ownership and possession of a certain 
piece of land described by metes and bounds ; and then alleges 
an entry by the defendants, with teams and ploughs ; and the 
ploughing up and destroying certain asparagus roots, shrubbery, 
vines and trees growing therecoi. The ddTendants in their an- 
swer set forth that the defendant Bust conveyed the premises to 
the plaintiff; but in a separate instrument, made the following 
reservations : 1. The use of the land in the rear of the bam for 
the coming season. 2. Such strawbeny vines, asparagus roots, 
rose bushes and raspberry bushes as the said Powell shall not 
require for his own use on the premises. 3. Such trees from 
the nursery on the premises as said Powell shall not require for 
the use thereof, to be taken away by said Bust as soon as &e 
season will permit. 
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The defendants then aver that they entered (the other defend* 
ants through Knst, as his servants) nnder and by virtue of said 
reservations, and took the strawberry vines, asparagus roots, rose 
bushes and raspberry bushes, by the same authority. And also 
that they entered and took the trees from the nursery under and 
by virtue of the said reservations. They also say, tiiey entered 
the premises under the license and consent of the plaintiiK, and 
under the aforesaid reservations. The reply denies these allega- 
tioDs, but does not deny the execution of the said instrument. 

The issue then was, whether the trees, bushes, shrubs and 
roots taken away were the property of Kust, and whether he had 
the right to enter with teams and ploughs under the agreement. 

Now whatever grows upon and is annexed to the freehold is 
real estate (4 Kent's Com. 401, 1 Denio, 450), and the question 
of the right of property in those trees and shrubs, which were 
growing on the plaintiff's land, and which the defendants re- 
served, is a question of title, under the act. Title embraces the 
right to the possession ; and every thing but the bare naked pos- 
session. {Ehle V. Quackenbosa^ 6 Hill, 537.) By the 804th 
section of the code costs are given " in an action for the recovery 
of real property, or where a claim of title to real property arises 
on the pleadings, or is certified to come in question on the trial.'* 
This section must be construed in connection with section 58^ 
which prescribes the jurisdiction of a justice of the peace. It is 
very clear to me that a justice of the peace has no jurisdiction 
over this action. It does not help the case that the question 
arises on the construction of a written instrument, the execution 
of which is not disputed. If this would give a justice jurisdic- 
tion, it would devolve on a justice some of the most subtle and 
difficult questions in the construction of written instruments. 
There is no escape from the conclusion that Kust claimed, by 
virtue of his agreement, the property in, and the right to ent^ 
with teams and take away, certain growing trees and shrubs on 
the plaintiff's land. His right to the property of the trees, and 
to enter with his teams, was denied by the reply. It is true that 
the defendant also raises an issue on a consent and license given 
by the plaintiff to do the acts charged in the complaint. But 
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that doeB not present the questian of title also ariaiDg on the 
pleadings. 

The judgment of the oonrt below must be affirmed with costs. 



SUPREME COURT, 

Special Term. — Waahingtan^ Marchy 1850. 

Patitson v. Tatlok. 

Id pleadiogs under the code facts should be stated according to their legal efieet. 

And in an action to foreclose a mortgage, the defendants cannot set up in their 
answer a purchase of the mortgaged premises from the mortgagor, without notice 
of the mortgage and quiet possession, claiming as owners for more than twenty 
years before suit commenced, the answer should be payment 

This was an action to foreclose a mortgage made to the 
plaintiff by one Potter, in the year 1811. The mortgage was 
accompanied with a bond payable by instalments, and the last 
instalment became due more than thirty years before action 
commenced. The answer set up inter alia that Potter conveyed 
the land to the defendant more than thirty years ago, that the 
defendant had no knowledge of the bond and mortgage, and had 
been in peaceable possession of the premises in question, claim- 
ing as owner for more than twenty years before action com* 
menced. 

Hand, J. — ^In Henderson v. Henderson (3 Denio 814), which 
was debt on a judgment, the plea was that the right of action 
accrued more than twenty years before suit. The court held 
that the plea should have been payment. That upon that issue 
the plaintiff would have had an opportunity to repel the pre- 
sumption arising under the statute by lapse of time. (2 £. S. 
801, s. 46.) 
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The provisions of the revised statutes, and not'' those of the 
code, in relation to limitations by time, apply to this case. And 
by section 48, after the expiration of twenty years from the time 
a right of action shall accrue upon a valid instrument for the 
payment of money, such right shall be presumed to have been 
extinguished by payment, but that presumption may be repelled 
by proof of payment of part, or a written acknowledgment 
This action (now so called) it is said is to foreclose a mortgage, 
and is a proceeding m rem^ and not upon a sealed instrument 
for the payment of money. The mortgage is merely security for 
the sum due on the bond, and is the means of enforcing payment 
thereof, and I think in this respect it comes within tiie same 
presumption. Upon a bill filed before the code to foreclose a 
mortgage, Mr. Justice Parker held that where it appeared upon 
the &ce of the biU that more than twenty years had elapsed, the 
defendant could not demur. {Fellers v. Lee^ 2 Barb. 8. C. R. 
488.) He put it on the ground that this presumption was not a 
statute bar, but only a presumption of payment. {Miller v. 
SmitlCs JScecutorSj 16 Wend. 443.*) If the limitations pre- 
scribed by the code were applicable, the rule probably would be 
different, as it would seem a statute bar is contemplated. (Code, 
§§ 73, 74.) But it is unnecessary here to pass upon this point. 
In the principal case the answer does not seem to rely upon the 
lapse of time since the debt became due, so much as upon quiet 
possession of the land for twenty years under a subsequent con- 
veyance. I do not see how this possession is important. It is 
not inconsistent with the mortgage, and only negatives any pre- 
tence that the mortgage has been satisfied by the rents and 
profits of the land. But as the complaint states when the bond 
was given and became due, this point upon the statute has been 
taken. 

The pleadings in this case are under the code. That requires 
the statement of new matter constituting a defence to be in ordi- 
nary and concise language. This does not authorize a party to 
set out all the evidence in the case, nor to plead a mere presump- 
tion of a fact. Facts should be stated according to their legal 

• Austin T. Tompkins, 3 Sand. S. C. R. 32. 
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effect If the aoBwer had been that from the lapee of time die 
debt was presumed to be extmgnished by payment^ this would 
not have been triable as an issue of fact It is payment, and not 
the presumptive evidence of payment, that is a bar, and shoold 
be pleaded. The statute only aids the def«idant in his proof of 
payment The defendant must interpose his defence, otherwise 
he waives it. At law, the plaintiff by alleging iaets which were 
only evidence to take the case out of the statute of limitations, 
cannot preclude the defendant from pleading the statute. That 
was so adjudged in ffoUU v. Palmer ^ 2 Bing. N. O. 718. Nor 
can the defendant call on the plaintiff to do so in advance, and 
anticipate a plea of the statute. Much less can he require him 
to anticipate the prima facie presumption of payment, and state 
matter in his complaint to repel that presumption. He caimot 
do this in equity, as we have seen, unless a statute bar appears 
on the part of tiie complainant ( Watkiiu r. Skv&na^ 4 Barb. 
8. 0. B. 168.) 

Judgment for plaintiff.* 

- -■ 

* This case affiniu the priDciples of pleading annoonced iq Dollner y. Gibson, 3 
Code Rep. 153, and Boyce v. Brown, 7 Baib. S. C. R. 80. 
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SUPREME COURT. 
Cboftb v. Kockefelleb and others. 

BvmnA dehadmnts appearing by difierant attorneys who are partneiB, are entitled, if 
they saeceedy to only one bill of coats. 

In this action, De "Witt Miller appeared for one defendant, 
and Henry Miller for the other defendants. De Witt Miller and 
Henry Miller were partners. The defendants had judgment in 
their favor and two bills of costs were allowed by the derk. 
From this the plaintiff appealed. 

Pabkeb, J. — (At Special Term.) — ^Under the late practice, it 
was well settled that where the attorneys who appeared for 
different defendants, were partners, they could tax on recovery 
against the opposite party, but one bill of costs. With reference 
to costs, a firm consisting of two or more attorneys, was regarded 
as one attorney. It is claimed by the defendants' counsel that 
the rule ought to be otherwise now, inasmuch as costs are 
declared to belong to the party (Code, § 308). But costs always 
belonged to the successful party, and not to his attorney ; though 
tiie bill of costs recovered may not be now, as it was formerly, 
the measure of compensation between the party and liis attorney. 

In Tr(zcy v. Stons (3 Code Bep. 73), it was decided that 
where two defendants defend by the same attorney and answer 
separately, and verdict and judgment are given in their &vor, 
but one bill of costs could be allowed. There is no difference 
between defending by the same attorney and defending 
by different attorneys who are partners. In Collomb v. 
Caldwell (1 Code Bep. N. S. 41), relied on by the defend- 
ants' counsel, the defendants defended separately^ and aepar 
rate bills of cost were allowed. I have no doubt that waa 
a caae where the attorneys defending were not partners, though, 
nothing is said as to that fact by the reporter. It will not be 
denied but separate bills of costs may be recovered whero 
separate attorneys, not connected in business, are employed. 
Such was the late practice {Ten Broeck v. Paige^ 6 Hill, 267)* 

12 
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There is nothing in the Code that requires a change of the 
practice as laid down in the case last cited. Nor is there any 
reason why snccessftd defendants should recover, where they 
employ two attorneys in partnership, more costs than where 
they employ a single attorney to defend. The services rendered 
are the same in both cases, and no increased compensation ia 
the former case is called for by way of " indemnity." 

Motion granted witibont costs.* 



SUPREME COURT. 

Special Term. — Albany^ Marchy 1851. 

Sfsono v. Sntdeb. 

A motion for an extra allowance of coeta in cases heard before a referee u subject to 

'the same rale with respect to the place at which it should be made as any other 

HMOtion. 
4n action to restrain proceedings to forecloee a mortgage is not within section 309 of 

the Code, and the court has no power to make an extra allowance for costs to the 

party succeeding in any such action. 

This -was an action bronght to restrain proceedings to foreclose 
a mortgage. The place of trial named in the complaint was 
Schoharie county. The cause was tried before a referee. 

Habbib, J. — There is nothing in the papers upon which this 
motion is founded, showing that the plaintiff is entitled to any 
costs at all, but as it seems to have been assumed by botii 
parties, that the plaintiff is entitled to costs, I infer that the 
referee, in deciding the case in favor of the plaintiff^ awarded him 
costs. I shall, therefore, assume that the question of an extra 
allowance is properly before me. 

• This decision accoids with that made in (UuUUnot r. BtaumUe, ft Sand. S C. 
R. «70 and 3 Code Rep. 904. 
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The defendant's counsel insists that the motion shonid have 
been made in Schoharie, and relies upon the case of Niver y. 
Rossman (8 Code Bep. 192), as an authority supporting his 
position. It is true that the learned judge, whose decision is 
referred to, seems to think that the terms of liie 86th rule 
require the application, in a case like this, to be made in the 
county where the trial has been had. In this conclusion I can- 
not concur. I do not understand the rule mentioned as having 
any application whatever to cases of this description. The 
learned judge, whose opinion is cited, himself admits, that it was 
not intended to make the rule applicable to such cases, and yet 
he thinks it has been so expressed as to require that it should be 
80 applied ; I am unable to perceive this necessity. Where 
^a trial is had^ the rule confines the application for an 
additional allowance to ^^the court before which such trial is 
had." This clearly pre-supposes that there has not only been a 
trial, but that it has been had before some court This branch 
of the rule can only be applicable to such a case. Of course, it 
cannot be applicable to a trial before a referee, for such a trial, 
although it is declared that the decision shall stand as the 
decision of the court, certainly is not, within the meaning of the 
rule, a trial before a court. K it were, it would be necessary to 
make the application to the referee before whom the trial was 
had. One other class of cases is provided for, in the last clause 
of the rule. These cases are such as, though not tried upon any 
issue of law or of fact, are heard by the court at the circuit or 
special term, and judgment rendered therein upon such hearing. 
It is to this class of cases that the second paragraph in the 308th 
flection of the Code refers. In these cases, the rule declares that 
the application for an additional allowance shall be made to the 
court " hefare which the judgment is rendered?^ K the Code 
permits an additional allowance to be made in any other case, 
the mode of such application is not prescribed by the rule. 
What court is it that renders jvdgment upon the decision of a 
referee? I understand it to be the Supreme Court — not the 
Supreme Court of Schoharie, or of Albany — ^but of the State of 
Kew York. K this be so, the motion for an allqwance may be 
made at any place where, under the restrictions of the 401st 
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section of the Code, any other motion in the Bmne action might 
be made. I think, therefore, that the motion is properly ma4l9 
in Albany, 

But there is another difficulty in the plaintiff's way, whiei^ 
seems to me to be fatal to his motion. The action is not brought 
for the recovery of money or property — neither is it brought fcff 
any of th^ purposes specified in the second clause of the 308th 
section of the Code. The action is brought for the sole purpose 
of restraining the collection of a mortgage. The plainti£f I^g 
succeeded, but the judgment he has recovered is not within the 
enumeration of cases contained in the 309th section of the Code^ 
prescribing the rates at which the additional allowance, when 
made, shall be estimated. I cannot see that the court has any 
power to make an additional allowance in such an action. For 
tills reason the motion must be denied, but without costs. 



SUPREME COURT. 
Columbia Special Term. — Jcmttarj/j 1851. 

IIOBKFAGEB V. HoSNFAOEB. 

CircumstaDces happening after the commencement of the action cannot be introdoeed 
into the complaint by amendment. 

This action was commenced in September, 1850. In Decem- 
ber^ 1850, the plaintiff amended the complaint, as of course, by 
alleging that one of the defendants on the 20th day of October, 
1850, conveyed by deed to one Ely, all his right and interest 
in the premises. Ely was not made a party to the action. The 
defendants moved in the alternative, either to set aside the 
amended complaint or to strike out the allegations relating tp 
ma^ter^ happening after the commencement of the suit. 

Haxebts, J. — ^Amendments to ^ pleading can only relaj^ 
Brppi^rly, to the time when the original pleading w^ made, f^ 
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eiut ohlj fitate facts in existence at that time. To introdnce 
matters occnmng at a 6ubBeqnent date, would render the record 
incongmond. Such matterB should be brought before the court 
Irf a supplemental pleading (1 Barb. Ch. Pr. 207 ; 2 do. ©3, 64). 
In this case the interest of the defendant, W. 0. H., having been 
transferred to Ely after the original complaints had been Served, 
the plaintifis should have applied, under the 177th section of the 
Code, for leave to make a supplemental complaint, making Ely 
a plaintiff or defendant in the actions, instead of W. G. H. In 
that case the court might, nnder the authority contained in the 
last clause of the 121st section, substitute Ely as a party in the 
place of his grantor. The amendments, therefore, so fkr at least 
as they seek to bring forward this new matter, are clearly 
irr^ular. The amended complaints might properly be set aside, 
but as there may be other matters in the amendments which 
may properly be the subject of amendment, it is perhaps better, 
and win subserve the defendants' purpose equally well, to strike 
out of the amended complaints all statements of fkcts which have 
arisen since the original complaint was made* 



SUPREME COURT. 

Steuben Special Tenn. — FAruwry^ 1851. 

OiUHAH '0. Stohb. 

In an action for slandar the defendant cannot, in his answer, set np mitigatittg drevB- 
stances nnlosB the answer also allege the truth of the defamatory matter. 

Mitigating circumstances are such circumstances as the well establiahed rulev of law 
allow to be giyen hi evidence in mitigation of damagfia. 

JoHHaoir, J. — Hie answer contains a fell and explicit denial 
of the speaking of the slanderous words charged in the oom- 
]ilflbit^ &t any or either of them. There is no justifleatlon set 
up in the answer. But the defendant haa Itttempted \a intw- 
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poee certain matters as a defence, or bj way of mitigation, in 
his answer, consisting of scandalons reports concerning the 
plaintiff in the neighborhood, characterized in the answer as 
^o(ymmon goasip^^ and which the defendants confessedly did 
not believe and admit to be untnie. 

To this last portion of the answer the plaintiff demnis, and 
assigns several distinct causes or grounds of demnrrer. 

I think the demnrrer to this branch of the answer is well 
taken. It is not matter constituting a defence to the action ; 
nor is it even matter which could be proved upon trial in miti- 
gation of damages, after proof of the speaking of the words by 
the plaintiff. It is not now, and never was issuable matter, and 
the plaintiff ought not to be compelled to take issue upon it 
This part of the answer, therefore, is clearly bad, as not contain- 
ing matter constituting a defence to the action or facts which 
could be proved upon the trial in mitigation of damages. 

The plaintiff's counsel has raised and discussed one question 
upon this demurrer, the proper settlement and disposition of 
which is of great practical importance under our present system 
of pleading. 

It is insisted by him that an action for slander under the Code, 
where the defendant denies the speaking of the words in his 
answer, and does not in any part of it allege the truth of the 
matter charged as defamatory — ^facts and circumstances which 
are proper subjects of proof in mitigation of damages, according 
to well established rules, should not be set up or alleged in the 
answer. I have bestowed considerable attention upon this 
question, and am of the opinion that the counsel is correct 
The distinction between the defence to an action and mitigation 
of the damages, is well understood by every lawyer. Before 
the Code nothing was better settied than that every plea mnst 
contain such matters of defence as would constitute an entire bar 
to the action, and that those partial defences which did not 
affect the right of recovery, but the (muyimt merely, could not 
be pleaded. They were not issuable matters (Harmon vs. 
McFcurlan^ 4 Denio, 511, 513). The general bad character oi 
the plaintiff could not be pleaded, as that did not constitute an 
entire defence to the action. 



/ 
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The general rule of pleading is unquestionablj the Bame.nnder 
t]ie code (§ 149). The new matter constituting a defence, men- 
tioned in the second snbdiyision, must be taken to mean a 
defence in bar of the action, as the general term was before used 
and understood in legal proceedings. It has been repeatedly 
decided under the Code, and is now well settled, that mere 
evidence is not pleadable. It is only matter constituting a 
defence to the (zction which is properly pleadable now, as before 
the Code. This should constantly be kept in view to avoid 
intolerable prolixity, tautology, and immateriality in pleading, 
into which we shall otherwise, under our present system, be in 
danger of falling. Clearness and brevity are excellences 
particularly commendable in all pleaders under our present 
system. 

The Code has made one, and one only, essential change, in 
the rules of pleading and evidence in actions of slander and 
libel. Formerly, if a defendant did not plead the general issue, 
but justified by plea the speaking of the words charged, he was 
compelled upon trial to rely upon his justification alone, and 
could not resort to evidence in mitigation of damages, as he 
could where the speaking of the words was denied. This is now 
altered by the Code, § 165. It is there provided that in such 
actions the defendant may in his answer allege both the truth 
of the matter charged as defamatory and any mitigating circum- 
stances to reduce the amount of damages — ^and whether he prove 
the justification or not, he may give in evidence the mitigating 
drcnmstances. The defendant may now, notwithstanding his 
plea of justification, resort to the same proof in mitigation of 
damages that he could before, under the general issue, whether 
he proves his justification or not, provided he alleges the miti- 
gating circumstances in his answer. 

The right to allege the mitigating circumstance, in the answer, 
was doubtless intended to be confined to those cases where the 
defendant in his answer alleged the truth of the matters charged 
as de&matory. In other words, where he justified, and the 
section should be so construed. Where the speaking of the 
words is denied, any such allegation in the answer is unnecessa- 
ly. The evidence may be given the same as formerly under the 
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general issne, and the pleadings ought not to be eacnmbeted 
with snch onnecesaaiy details. It is proper here to notice aa 
error into which the defendants' attorney, in common with manj 
others of the profession, has fallen in regard to the character of 
the mitigating circumstanoes which a defendant is anthonied te 
allege in his answer by § 165. It is often met with in pleadings 
in this hind of action nnder the Code. It has beeti supposed 
that the terms '^ any mitigating circumstances to reduce tiiae 
amount of damages," in this section, conferred the right upon 
ihe defendant to allege anything and everything he might deem 
proper in excuse or palliation of the offence charged, without 
reference to the previous well established rules of law as to what 
might and what might not be proved in mitigation of damages. 
This error cannot too soon be corrected. The section in question 
is liable to no such construction* No enlight^ied legislative 
body could for a moment be so regardless of the value and 
safety of character as to break down so entirely every defence 
which the wisdom of ages had built up for its protection, and 
leave it upon trial in court liable to be assailed by every 
insinuation or suggestion of every hatred, prejudice, popxdar 
clamor, and every common gossip, which is here gravely set up 
as a defence. 

^^ Any mitigating circumstances," as here used, means any 
circumstances, which the well established rules of law allow aa 
evidence in mitigation of damages, and nothing more. The 
plaintiff is entitled to judgment upon the demurrer, with the 
usual leave to defendants to amend upon payment of costs.* 



* In the caae of Newman y. Harrison, in the Superior Court, the action was for 
slander, and the answer set up mitigating circumstanees. The plaintiff deantrred t« 
the matter set up in mitigation. His honor. Judge Doer (at Speeial Tttm, ttMh 
Ootober, 1651), held that matters which are pleaded only in mitigatioa of damages 
in an action for libel or slander, as they constitute no defence to the action, are not 
proper subjects of demurrer, and that the question whether the facts set up in miti- 
gation are or are not such as should be admitted to be given in evidence In mitigs- 
lloo of damages, must be determined by the presiding judge upon the trial of tbs 
•Ifaet. 
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SUPREME COURT. 
Ras v. WASHiNQToiir Mftual Insuranob CoMPAirr. 

On a motion for judgment on a demurrer an order to strike out the demurrer aa 
" irregular and fiivolons cannot be granted unleas the notice of motion aaka fbt 
other tefief." Judgment will not be given on a denrnrer on account df thi 
frtvolonnefls thereof uuleas the demurrer be obvioiiBly MtoIous. 

An insufficient reply may be demurred to. 

What defects will render a reply insufficient. 

GsEDunr, J. — (At Ohambers, Augnst, 1851.)— This is a motion 
for judgmeat under the 247th Beeticm of the Code, npon A 
fiirolons demurrer ; and the counsel for the defendant objects. 

1st lliat ihB motion cannot be entertained under the notice. 
The notice is of an application for an ord&r that the demurrer be 
stricken out as irregtUar BsAffwoious^ with costs of the motion. 
Nothing is said of an application for jtulffment on the demurrer, 
or for judgment in the cause; nor is there any prajer for 
general i^lief. When a party moyes for specific reliefs and 
does not -ptSkj for any alternate or general relief, and the motion 
for specific relief is not granted, the applicatioii is denied 
(4 Paige, 687; 4 id. 32» ; 6 id. 617 ; 1 Hof. Pr. 45, 49> All 
crder is a direction of a court or judge in writing, not included 
in a judgment (§ ^OO). A fudgment is a final determination of 
(be rights of the parties in the action (§ 246). I^ow an applica- 
tion for an order that the demurrer be sirickcn out as '^irreffidctr 
BsAfrvoclUn^^ is not a motion ibr judgment on the demurrer er 
in tiie acticm^ under the 247th section of the Oode. The notice 
seems rather to hare been drawn with reference to relief imder 
lihe I62d section, which provides for itrtkmg inii sham anwm^ 
and d^enees. That^ however, is a motion to be made befoi« 
the cawri ; while relief under the 247th section may be obtained 
before a judge on five days' notice. 

2d. But granting that the motion, instead of being iot ttk 
«rder that the demurrer be stricken out ae ^^i/fregular and 
frin>oUyu8y^ had been for judgment on the demurrer on aedouft 
of its frivolousness, I am still of opinion that it rfbMid be deided. 
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To warrant a judgment under the 247th section, the case should 
be entirely clear, palpable on the statement of the facts, and 
requiring no aigument to make it more apparent. It was to 
preyent the effect of a delay imtil a regular term or circuit, that 
this section was framed. Under the former practice, jou might 
move for judgment on a frivolous demurrer, or on account of the 
frivolousness of a plea, out of its order on the calendar (1 Wend. 
67) ; and now, you may move before a judge, on a notice of five 
days, for the same and even more extensive relief. This gives 
the same remedy against a frivolous reply as formerly existed in 
the case of a frivolous plea. 

In order to determine whether the demurrer is so clearly 
frivolous as to authorize this summary judgment, it will be 
necessary to examine the previous pleadings. The action was 
on a policy of insurance. The answer set forth, as one^distinct 
ground of defence, that the policy was, by its terms, made 
subject to certain by-laws and conditions annexed to the policy ; 
one of which required every applicant to state in his application 
the amount of any incumbrance on the property ; and that the 
applicant in his application stated that there was no incumbrance 
on the same ; whereas there was a mortgage on the premises, 
<m which wad due of about the amount of $525. To this 
defence the plaintiff replied, that at the time of the application 
for insurance, the applicant stated to the agent who took the 
application, that there was a mortgage on the premises of about 
$525 which was true, as he was informed and believed ; that 
a printed paper was handed to the applicant, the blanks of 
which were filled up by the agent ; and if said paper contained 
anything different from the foregoing statement, as to incum- 
brances, the same was improperly and wrongfiilly obtained from 
the applicant by said agent ; and that, as the plaintiff is informed 
and believes, the applicant did not falsely state in his said 
application that said property was not incumbered. 

To this replication the defendant demurred for insuffidmey^ 
because, 

. 1. It is attempted to avoid the &cts pleaded, without confesa- 
ing those facts. 

2. That it states widence and not/oote. 
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3. That it is Ofrgwrneirda^ve and VLa:^, poiUme. 

4. That it does not set up facts sufficient to avoid the defence 
stated in the answer. 

5. That it is i/nswffieient inasmuch as it is wioertam. 

On the argument of this demurrer it is apparent that some 
important questions will arise. It is to be observed that the 
defence set up in the answer brings the case within the principle 
decided in Jennings v. CTiena/ngo Ins. Co. (2 Denio, 75), where 
the conditions annexed were held to be a part of the policy, and 
the statements in the (application were held to amount to 
warranties ; which, if not true, rendered the policy void ; and 
where parol evidence, that the applicant told the agent the truth 
as to those matters, is held not admissible. The party may 
demur to a reply, " if the reply be insufficient " (Code, § 155). A 
question may arise as to what defects wiU render a reply 
insufficient; whether a pleading, that formerly would have been 
good on a general demurrer, is to be held stificient^ or whether 
other defects may be reached by a demurrer, according to a 
suggestion of Justice Hand, in JSoyer v. Brovm (7 Barb. 87). 
^^ Instffficient " for what i ^' Insfuffident " as an answer to the 
previous pleading, in matters of substance ; or ^' insufficient " as 
a compliance with the rules of pleading xmder the Code? An 
answer in chancery might be excepted to for " insuffi^dency '* 
when any material fact was left unanswered, notwithstanding 
the answer might contain enough to show the bill to be without 
equity. In other words, it would be no test of the sufficiency 
of an answer in chancery, to inquire whether it set up a good 
defence to the bill. 

Again, it will be a question, on the argument, whether, 
taking the reply all together, it can be said to deny and jptU in 
issue, properly under the Code, the allegation in the answer, 
that the applicant stated in the application, that there was no 
incumbrance on the property. Another question may be 
whether the hypothetical statement, in the reply, concerning 
the " printed paper," is to he held sufficient, or whether the 
reply can be hdd to refer by that designation to the application ; 
or whether the epithets, ^^ imprcfperly and vorongfuHhiy^ will be 
held sufficiently certain and descriptive of the mode of obtaining 
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the paper in question. Do they indicate fotte^ ot dutesi^ or 
frauA^ 86 the means (and which of these means) of ohtaiiing 
the paper ? The following authorities bear upon some of thcto 
questions (1 Oh. PI. ed. of 1850, 236, 587, 582, 963 ; 19 J. Bep. 
7-86, 87, 88 ; 19 J. 849 ; 6 Oowen Sep. 189, 480 ; 2 Made & 
Bel. 878 ; 1 Man. & 6r. 87). It is sufficient to say that here are 
questions involved, which are fhr too grave to be disposed of aa 
^vdons. I would not express or intimate anj opinion ooncem- 
ifig them, but leave them to be argued at the pvoper time. 

The motion must be draied. 



SUPREME corner. 

Onondaga /Special Termi^^uiy^ 1861. 

MoCaSTT 9. H^AJfOOOK. 

Whara a defeadtnt notieMthe oaoie for trial and ooita an opfportnnitj to mo?s It tt 
the Cireuit, h« cansot afterwarda move, at Speeial Tarm, for a diMniwal of the 
•omplaiiit. 

In this action, the defendant had given notice of trial, but no 
tuch notice had been given by the plaintiflfl The cause was 
placed on the calendar by the defendant, but he neglected to 
move it on in its order, and now moved, at Special Term, to 
dismiss the complaint for the neglect of the plaintiff to bring the 
cause to trial. 

Pkatt, J. — The Code provides that either party, giving notice 
of trial, may proceed with the cause in its order upon the calen- 
dar, and i^ the absence of the adverse party, take a dismissal of 
the complaint, or a verdict or judgment as the case may require. 
I think {his provision could not have been in tiew, when tiie 
S8d rale of eourt was adopted. At all events, it would be 
unreasonable, after Ihe dtfendant has himself noticed the eause 
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and placed it upon the calendar, and put the plaintiff to th% 
ea^nse of attending the circuit with his witnesses, to permit 
him to torn round and take a dismissal of the complaint, on 
motion at a special term. 

He may have neglected to move at the circuit, because the 
plaintiff was ready for trial. In this case, the plaintiff having 
obtained all the relief sought by his complaint, has good reason 
for not noticing the cause and bringing it to trial, as well as for 
supposing the defendants did not desire him to. Besides, bo 
has a manifest interest in saving the fund already in the hands 
of a receiver, from the expense of further litigation. 

The motion must be denied. I do not think the 23d rule wa9 
intended to embrace a case where the defendant might have, 
moved the cause at the circuit, on his own motion, and availed 
himself of the relief sought by this motion. But as the rule will 
bear that construction, no costs are imposed upon the defend* 
ants. 



SUPEEME COUET. 

Steuben Special Term^ May^ 1851. 
Emebson V, Btjbnbt. 

When ID an action to recover the poweasiOD of personal property and damages for ita ■ 
detention the plaintiff took judgment for want of an answer, and on notice to the 
defendant, who appeared to oppose, obtained an order of refereoce to ascertain hia, 
damages occasioned by the taking and detaining : 

fieltf. That such order involved some part of the merits, and was an appealable 
order to the general term. 

This was an action to recover possession of personal property. 
The property had been delivered to the plaintiff. The defendant 
not having answered, the plaintiff, after the expiration of the 
time to answer, gave notice of a motion for an order of reference 
to ascertain his damages sustained by the taking mid detainii^g 
oomplaiii^ of. The defendant opposed the making the order of 
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reference, but it was made. The defendant appealed to the ge> 
neral term. The plaintiff disregarded the appeal, and proceeded 
to execute the order of reference. Motion was now made to set 
aside the plaintiff's proceedings on the order of reference. In 
deciding the motion the court held that on an appeal from an 
order under section 849 of the code (before the last amendment) 
no security was required, and that such appeal WBsper ae a stay 
of proceedings. The recent amendment to section 348 renders it 
unnecessary to report the decision on these points : 

Wells, J. — The next question is, was this an appealable or- 
der. Section 349 specifies in four [now, five] subdivisions, the 
cases where an appeal from an order as distinguished from a 
judgment, will lie. The second [now, third] of those subdivi- 
sions is, *^ when it involves the merits of the action, or some part 
thereof It is not claimed that the present case comes within 
either of the other subdivisions. Did the order appealed firom 
in this case involve the merits of the action t The summons and 
complaint had been served, and the time for answering had ex- 
pired. How was the plaintiff to get his damages ascertained 
and liquidated t The second subdivision of section 246 answers 
the question. A portion of that subdivision reads as follows : 
" and where the action is for the recovery of money only, or of 
specific real or personal property, with damages for the with- 
holding thereof, the court may issue a writ of inquiry or order 
the damages to be assessed by a jury ; or if the examination of 
a long account be involved, by a reference as above provided.** 
This section is a part of the chapter providing for judgment upon 
failure to answer. It seems to me that the order in question did 
involve some part of the merits of the action, if not directly, cer- 
tainly indirectly and really. The action was for the recovery of 
the possession of personal property, with damages for its deten- 
tion. The plaintiff had obtained possession of the property, and 
the ord^ appealed from directed in what manner the damages 
for the detention should be ascertained. It was an important 
question whether they should be ascertained by a reference or a 
writ of inquiry — ^whether by one man or twelve. If the court at 
qpecial term ordered the reference without authority of law, and 
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thns illegally determined the means by which the damages 
should be asce^ined, unless an appeal can be taken from the 
order, it seems to me the defendant is without remedy, and npon 
a point involving all that remains of the merits of the action. 
I am constrained to think that this was an order involving the 
merits of the action, from which an appeal would lie, and that 
the plaintifis were not at liberty to disregard it 



SUPREME OOUET. 

Special Terrn^ Tates^ Ajml^ 1850. 

KswTON V. Harkth. 

Am affidayit of jutificatioii made by the suretiM upon an appeal to the court of mp' 
peals will be sufficient to render the appeal efiectual if it states that the sareties are 
each worth double the amount of the judgment : But in order to 9taf the proceed- 
ing9 upon fhe judgment the sureties must also justify in double the amount (t850) 
required to be inserted in the undertaking to coTer the costs of the appeal. 

Where an appeal is regularly dismissed by the court of appeals and the remittitur sent 
down, the appellate court loses possession of the cause and all power oyer it. But 
where an order dismissing an appeal is irregularly entered, or entered upon a false 
or garbled affidaTtt, the appellate court may grant relief by vacating the order of 
dismissal. So long as the order of the appellate court stands, the court below is 
bound by it, and has no power to make an order impairing its force. 

The court below cannot therefore npon motion vacate a judgment entered upon the 
remittitur, on account of the irregularity of the order of the appellate court. 

Judgment in this case was perfected in favor of the plaintiff 
on June 13, 1849, for $291 56 in Livingston comity. The cause 
had been tried before a referee, and a motion for a new trial was 
made and argued before the general term for Livingston county 
upon a case containing the evidence, in August, 1848, which 
motion was denied at the general term in Ontario county in 
May, 1849. In order to remove the judgment to the court of 
appeals for the purpose of review, the defendant's attorney, in 
August 18, 1849, caused an undertaking by the defendant and 
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two suretioB to be filed with the clerk of LivingBton eonBtj to 
paj all coats and damages which might be awarded against him 
on the appeal, not exceeding $250. And farther, that if the 
judgment appealed from or any part of it should be affirmed, 
the appellant would pay the amount directed to be paid by the 
judgment, or the part of such amount as to which the judgment 
should be affirmed, and all damages which should be awarded 
against the appellant on the appeal. The undertaking was ac- 
companied by the affidavits of the sureties stating that they were 
each worth double the amount of the judgment specified therein. 
At the same time the defendant's attorney served on the clerk 
of Livingston county a notice that he appealed from the judg- 
ment to the court of appeals, and upon the plaintiff's attorney a 
like notice, ^^ and that an tmdertaking as required by the statute 
had been filed with the clerk of Livingston county, where the 
judgment is entered." On August 18, 1849, and a few minutei 
before the said notice of appeal was served on the plaintiff's at 
tomey, he delivered an execution upon the judgment to the she- 
riff of Livingston county. At a special term held for Livingston 
county, January 21, 1850, the defendant obtained an order that 
he have leave to draw up, under the direction of the court, a 
statement of the facts upon which the decision of the court de- 
nying the motion for a new trial was founded, and have the same 
inserted in the record in the form of a special or supplemental 
report of the referee in the nature of a special verdict or bill of 
exceptions, for the purpose of having the decision reviewed by 
the court of appeals, &c., and that all proceedings on the part 
of the plaintiff and on the execution be stayed tmtil the settle- 
ment of said statement. Notice of the motion for the last men- 
tioned order was served for the circuit and special term for 
Livingston county, appointed to be held December 10, 1849, 
but the motion was not made for the reason that the <;ourt was 
not held, in consequence of the ill-health of the justice assigned 
to hold it. And the motion was renewed at the term held ip 
January, 1850, when the said order was granted. 

On February 4, 1850, the court of appeals made an order dis- 
missing the appeal under their 7th rule. The order was as fol- 
lows : On filing affidavit showing that the appellant has mad^ 
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deAralt in not serving three printed copies of the case on the at- 
torney for the respondent, it is ordered that the appeal be dis- 
missed for want of prosecutioD, with costs, and that the record 
and proceedings be remitted to the supreme court. 

The remittitur, with the papers originally filed in the cause, 
was filed with the clerk of Livingston county. The plaintiff's 
attorney perfected jndgment on the remittitur, in Livingston 
county, on February 9, 1850, for $333 67. 

The affidavit of the plaintiff's attorney, read in opposition to 
the present motion, stated that there was annexed to the remit- 
titur two returns to the appeal, one filed with the clerk of the 
eourt of appeals, September 24, 1849, and the other, January 
31, 1850. That such i-etums were substantially alike, each 
containing a certified copy of the notice of appeal served on the 
clerk of Livingston county, and a certified copy of the judgment 
record. A motion was now made to vacate the said judgment 
entered on the remittitur, February 9, 1850. 

Weii^, J. — ^The judgment sought to be set aside is supposed 
by the defendant's counsel to be irregular for the following rea- 
sons : First, that there has been no appeal to the court of appeals, 
all the proceedings being null and void. Secondly, that if the 
court should be of opinion that the appeal is effectual for any 
purpose, the same was not perfected at the time it was dismissed 
by the court of appeals, and that the order dismissing the appeal 
was irregular and void. On the first point, the defendanfii 
counsel contended that as the sureties justified only in double 
the amount of the judgment appealed from, and not in double 
tiie amount and $250 besides, there was no appeal ; that the plain- 
tiff was not bound by the notice of appeal and of the sureties 
served upon him ; that he was not at liberty to notice the pro- 
ceedings on the part of the defendant, taken with a view to the 
Appeal ; and that any steps taken by him to have the appeal dis- 
missed were without foundation and utterly null and void. But 
I think here was a perfect valid appeal. Section 327 of the code 
prescribes how an appeal shall be made. The notice given m 
this case, together with the undertaking filed with the clerk, 
dearly constituted an appeal from tiie judgmmt. The terms of 

18 
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the undertaking are in conformity with sections 884 and 885. 
The only objection to it is that the affidavit of the snreties did 
not conform to section 335. That was only necessary in order 
to stay the execution on the judgment The amount in which 
the sureties did justify was sufficiently large to meet the require- 
ments of section 334. And the undertaking I think was good 
for the purpose of an effectual appeal, without staying the exe- 
cution. 

The 340th section requires that a copy of the undertaking, in- 
cluding the names and residences of t^e sureties, be served on 
the adverse party, with the notice of appeal. That was not done 
in tliis case, but notice of the appeal was given to the party and 
the clerk, and notice was also given that the requisite security 
was filed with the clerk. After all this the defendant cannot be 
permitted to say there was no appeal. 

Secondly, was the appeal regularly dismissed t It was done 
under the 7th rule of the court of appeals, which provides that 
within forty days after the appeal is perfected, the appellant 
shall serve three printed copies of the case on the attorney of the 
adverse party. If he fails to do so he shall be deemed to have 
waived the appeal, and on an affidavit proving the de&ult the 
respondent may enter an order with the clerk, dismissing the 
appeal for want of prosecution, with costs, &c. 

The appeal was perfected in this case August 18, 1849. On 
February 4, 1850, the appeal was dismissed, and the remittitur 
sent down. I confess I am unable to perceive any irregularity. 
More than forty days had elapsed after the appeal was perfected, 
and if no printed copies of the case had been served, the rule 
referred to entitled the respondent to the order dismissing the 
appeal. 

But there is another view which seems to me fatal to the de- 
fendant on the present motion. The motion seeks to get rid of 
the order of the court of appeals dismissing the appeal on the 
ground that it was irregularly entered. That is the effect of the 
relief asked for. While that order remains not vacated or set 
aside, this court is bound by it, whether irregular or not, unless, 
indeed, it is absolutely void. It appears regular on its face, and 
if it is not so, it must be by reason of the defectiveness or 
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of the affidavit upon which it was entered. And it is dear to 
jnj mind that this court has no jurisdiction to interfere with it, 
and that the defendant should apply for relief in the court in 
which it was entered. The defendant's counsel, howeyer, con- 
tends that as the remittitur has been sent down and filed in this 
court, the court of appeals has lost jurisdicticMoi oyer the cause 
tor every purpose, and several authorities have been cited to 
sustain that position. It is undoubtedly true that where the ap- 
peal is refftdarly dismissed and the remittitur sent down, the ap- 
pellate court loses jurisdiction of the cause. But where an order 
is irregularly entered, or entered upon a false or garbled affidavit 
dismissing the appeal, it cannot be that the party is without re- 
medy. The respondent takes his order dismissing the appeal 
under the second or seventh rules of the court of appeals, without 
notice to the appellant, and without application to the court, and 
it may be entered in vacation. Suppose the attorney for the 
respondent, after the lapse of forty days from the time the ap- 
peal is perfected, makes an affidavit that he has not been served 
with copies of the printed case in pursuance of the 7th rule, and 
takes his order to dismiss the appeal, and causes the remittitur 
to be immediately sent down, and the appellant is able to satisfy 
the court of appeals that the printed cases were served in time, 
either on the respondent's attorney personally, thus showing the 
affidavit on which the order was entered to be false, or that the 
cases were served on the attorney's clerk in his office in the ab- 
sence of the attorney, or that the time to serve the cases had 
been enlarged by written stipulation between the attorneys, thus 
showing the affidavit to be garbled, or indeed any other state of 
&ct8 showing that the respondent was not entitled to the order, 
can it be doubted for a moment that the court of appeals would 
on application vacate the order? . It seems to me that their 
power in such a case is unquestionable. And that by vacating 
the order, the appeal, as a necessary consequence, would be re- 
stored. To assume a contrary position would open the door to 
most intolerable vexation and imposition. An appellant would 
be liable to have his appeal dismissed as often as he should 
bring one, until the two years' limitation prevented his bringing 
another, and, the appellate court would have no power to give relie£ 
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If I an mongj therefore, in 6ii{^oeiBg the reepondent wm 
regular in getting the appeal dismiased, the court of appeals 
vonld^ on a pioper application, yacate the order, and then theM 
would be no foondation for the jodgment entered in this oouxl 
upon tke semittitor. And this court would, if neceseary, ael 
•uch judgment aeide on motion. But while the order of the 
court of appeals fltanda, this court has no power to make anjr 
order impairing its force. 

It seeiaa to me that the defendant's only remedy is either hf 
applicati(Hi to the court of appeals to set aside the order diamiasp 
ing the aj^peal, or by bringing a new appeal. 

This motion is denied, with $10 ooatik* 



SUPEEME COUBT. 

JView York Circuity October, 1851. 

Mitchell v. Weed and "Weed. 

Where an attachment against a non-resident was iasued under the re? ised statotes, 
sod the propertf attached has been discharged on a bond given pureuant to the sta- 
tute, defiradant in the attachment is not a competent witness for the obligora in thu 
bond in a suit upon the bond. 

Nor can he he made a competent witness by a release from sach obligors. 

This action was originally commenced by attachment against 
Oeorge Hurlbut, a non-resident. The warrant of attachment 
was issued in August, 1848, directed to the sheriff of Erie county, 
by virtue of which he attached a vessel belonging to said Hurl- 
but. Elias "Weed and William W. "Weed gave their bond under 
the statute to discharge the vessel. A suit was then commenced 
on the bond against the above defendants. On the trial, tho 

% fiat^abo Stldam ▼. V^rmilfit, 9 Saod. 8. G. R. 683. 
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defendants offered as a witness Oeorge Hnrlbnt^ Hxe defendant 
in the original attachment. The court excluded the witness. 
Defendants' counsel then tendered a release firom Ae Messrs. 
Weed, and again offered Hurlbut as a witness, contending that 
ke was diyested of his interest by virtue of the release, that he 
was not a party to this action, nor the one for whose immediate 
benefit the action was defended . The plaintiff's counsel objected, 
and the question was aigued as to the competency of the witness. 

Eiwurds Pierr^pant^ for plaintiff. 

Edwasds, J. — ^I think the witness must be excluded; he is 
not a competent witness, and cannot be made so by a release 
from the defendants under section 889 of the <)ode. X 
him inadmissible. 



STTPREME OOUBT. 
Tract v, Huhphket. 

Hie omittiiig to give notiee of adjusting coats in casos where the adTene party is 
entilkd to notiee does not render the judgment liable to be set aside as inegnlar. 

This was a motion by defendant to set aside a jndgtnent for 
irregularity in adjusting costs without notice pursuant to Ihe 
terms of the 311th section of the code. Ko notice of adjust- 
ment had been served, althou^^ the defendant had appeared 
in tiie action. After notioe of the motion, plaintiff^ attorney 
terred on deliHidant's attorney a notice of re-adjustment) and on 
offer to endorse on the exeedtiotL the amount^ if any, of the eosts 
tfflillolved m tihe rMNyoetHieBt 
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n. 8. Dodge^ for motion. 



G. S. Sirikery Jr,^ contra. 

Enro, J. — The motion to Bet aside the judgment for irr^ular- 
itj in adjusting costs without notice is denied ; but the plaintifi, 
before proceeding to enforce said judgment, are to giye fresh 
notice of adjustment of costs, and deduct from the execution 
whatever amount shall on such re-adjustment be deducted from 
the costs. The record and docket of judgment must be amended 
if any deduction be made on such re-adjustment. Keither party 
to have costs of the motion. 

[Nora.— Thia decuion ■ccoid* with tlie decuions in Eiehardt v. Swetstrp 1 Cocb 
Rep. 117 ; Hugket ▼. Mulvey, 1 Sand. S. C. R. 92 ; Dix ▼. Palmer, 3 Code R^. 
214: end ie adTene to the decimone in EUon ▼. N, T, JSquit. In: Co,, 2 Code Rep. 
30 ; BraJb of MosiUon t. Dwight, tb. 49 ; Ooldomitk t. Marpe, ib. 49 ; Jhko v. 
Peek, 1 Code Rep. 54.] 



SUPREME OOTTRT. 
Special Term. — New YarJky September^ 1861. 

CuBEiE V. Notes. 

Under the Code an exudation cannot issue after the lapse of five yeatB from the entry 
of judgment, unless by leaye of the court. 

The fact that one execution was issued within fire jears after the entry of jndgment, 
does not justify the issuing of an execution in the nature of an aliae after the expi- 
ration of five years without the leave of the court first obtained. 

An order for proceedings supplemratary to the execution cannot be granted after the 
lapse of five years from the entry of judgment. 

MrroHELL, J. — Judgment was entered against the defendant 
on the 25th of February, 1846, and execution issued on it on the 
18th of April, 1846, and an order as on proceedings supple- 
mentaij to an execution was obtained on the 13th of August, 
1851. More than fiye years after, the judgment was obtained, 
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and execution issaed, had elapsed before this order was made. 
It is very properly admitted that there must be some time after 
which these proceedings cannot be had. The chancellor would 
not allow a judgment creditor's bill after ten years firom the 
return of the execution, because the right to this relief, which 
then was equitable only, arose on the return of the execution. 

Now this is not strictiy equitable relief, but is a proceeding, 
as expressed in the Code, supplementary to the execution. The 
execution is the principal, and this proceeding is merely in aid 
of it, and to supply its imperfections. Where the principal 
cannot be sustained, the accessory cannot, so that if a new 
execution could not issue in this case, these proceedings, which 
are supplementary to the execution, could not be taken. 

The Code now allows an execution to issue on old and new 
judgments within five years after the judgment ; and unlike the 
former statutes, it now provides that aft:er that time it shall issue 
only on motion to the court. 

This is a prohibition of its issuing in any other way, and 
repeals the old practice and fiction of considering an execution 
kept alive, and continued as by order of the court by the entry 
of continuances of orders for alias executions which had never 
been made. 

Under the Code, therefore, no execution can issue without 
leave of the court after five years from the entry of the judg- 
ment, even if an execution had once issued within the five years ; 
and as the Code would not allow an execution to issue in such 
case, it cannot be that it was intended in the same case to allow 
an order which was to be only in aid of the execution. 

The limitation in these orders should therefore be by analogy 
(if not by necessary consequence) the five years limitation for 
issuing execution. 

The defendant, therefore, must be discharged from frirther 
attendance on the order, and the order to examine him must be 
discharged, if it was intended that the case should be heard as 
if the motion to that effect had been formally made.* 



I 



I 



* TtuB deciiioc wai affirmed on appeal bj the general term, Edmonds, M ite h ell 
and ffing, J.J., November, 1851. 
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SUPREME COURT. 

Special Term — Ifew Tarkj JSgptember^ 1861. 
CoMSTocE V. Haixocs:. 

IVbfira «ii natmer deoiea a material allegation of the complaint, and as a aepaiata 
defence aets np new matter in avoidance of the cause of action, and the plaintifi 
omits to reply thereto, die defendant is not entitled to jadgment for want of a reply ; 
bnt where the denial is merely a part of the new matter and for the pupoaea tikerw^ 
there the defendant may move for judgment for want of a reply« 

EBVoiirDB, J. — ^This is a motion for jadgment against the plain- 
tiff because the plaintiff has not i-eplied to the new matter set 
np in the answer, and is opposed on the gronnd that the answer 
also contains a denial of facts alleged by the complaint, and thns 
tenders an issue independent of the new matter. 

When an answer sets np as a distinct and substantive defence 
a denial of the canse of action, and also, as maj be done, sets 
up new matter in avoidance or bar, it will not be proper to give 
judgment for the defendant on motion because of the want of a 
replj to the new matter, for the reason that there still remains 
an issue of fiict which is still to be disposed of, and which maj 
yet terminate the suit in favor of the plaintiff. But when the 
distinct cause of defence is substantially new matter, and in 
pleading it, it becomes necessary to deny some of the allegations 
in the com{^nt, and there is no other denial in the pleading 
than such denial, forming as it does a part of the defence of new 
matter, if the plaintiff omits all reply, the case comes within the 
164th section of the code, and judgment may be giv^i for want 
ef an answer. 

Such is the case now before me. 

The complaint is for a trespass to lands. The defendant in 
his answer does not deny but admits the facts which would con« 
stitute the trespass, and he sets up in defence, first, title in him- 
self^ and second, license from the plaintiff. In pleading tifle he 
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denial Hie leudn of the plaintiff, aad in pleading licenae he 
denies that ke trespaflsed or wrongfully entered. 

The answem are sabBtantiaUy new matteri and issite is not 
tdran upon the plaintiff's canse of action. It is therefore pre- 
ciselj the case provided for in the 154th section of the cod&— « 
(be answer ccmtains new matter constituting a defence, and the 
plakitiff has ftiled to reply, and there is no issue tendeied in the 
case, nor oasn tibere be, except upon such matter, and therefore 
tiie defendant is entitled to his judgment dismissing the com- 
plaint. 

Moti<m granted with costs. 



SUPREME COUET. 

J^^ecial Termr-Nena Twh, October^ 1851. 

Lb Box V. Bbdktj. cmd cmotker. 

A motion by the pltintiif to coneolidate ahouid not be made until the defendants hare 

answered in both actions. 
Where the defendants haye answered in both actions and the plaintiff has subsequently 

amended his complaints, the motion to eontoHdate shovld not be BMb mtil aft* 

the time to answer the amended complaints has expind. 

MiroHELL, J. — ^The defendants move to consolidate two suits. 
The notice of motion was served after the defendants had 
answered, but after the notice the plaintiff amended his coin> 
plaint. 

It is not yet known whether the defisndants will answer the 
amended complaint or not, or whether his answer in both suits 
will be the same, or whether he will defend both or only one 
action. 

If he lets one go by defbult, and defends the oflier, there will 
be no need of a eonsdidation ; if tiie defences in the two shoQld 
be ^iiftirely different it might be inooQTvnient to tiy raidoas ii 
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at one time, and in one action ; but if the defenoee should be 
substantiallj alike, it would be proper to consolidate. 

This is the rule laid down and well explained by Justice 
Bronson in Wilkinson v. Johnson^ 4 Hill 46, and 19 Wend. 23 ; 
Ihmning v. Bcmk of AvJkwm^ and in 3 Wend. 442. 

The motion to consolidate is denied at present, and without 
costs, with leave to the defendants to renew it after putting in 
their answer or answers, or after the causes shall be at issue, or 
on showing the nature of their defence to be made to the 
amended complaints. 

But if the defendant's attorney file a stipulation to put in no 
answer to the amended complaint, and that the present answers 
be withdrawn, then the causes may be consolidated. 



SUPREME OOUKT. 

Special Term. — Hew York^ June^ 1861. 

Ejddle v. Degboot. 

In tctlons commenced in this court after discontinuance, by reason of the title to land 
coming in question in a justice's court, where the defendant sets up title to land as a 
defence, the plaintiff may reply to the answer. 

Motion to strike out a reply. The action was commenced in a jus- 
tice's court, and was there discontinued by reason of title coming 
in question. The defendant by his answer alleged title to the 
land in question, and this the plaintiff denied by his reply. 

MrrcHELL, J. — ^The reply in this case is no departure from the 
complaint, as in the case quoted, and puts the defendant to no 
inconvenience. The defendant sets up new matter, that he has 
title to the land in question, and the plaintiff, to avoid a condo- 
eion which, in cases not coming from a justice's court, would be 



CODE EEPORTS.— NEW SERIES. 308 



HuTiB T. Bennett. 



inevitable— that he admitted the new matter if he did not reply 
to it-^oes reply to it, and takes issne of fact on that allegation. 
While the code says, § 60, that in Buch cases the plaintiff shall 
complain for the same cause of action only on which he relied 
before the justice, and the answer of the defendant shall be the 
same which he made before the justice, it does not say the 
pleadings shall stop there, nor that the form of the complaint 
and answer shall be the same as in the justice's court ; nor that 
the practice in the justice's court, or the rules of pleading appli- 
cable to that court, shall control the supreme court. 
The motion to strike out the reply is denied without costs. 



SUPREME OOTTRT. 
Special Term. — Jfew Yorh^ November^ 1851. 

Hasbib v. BjEzoonrr. 

Although the court hiB diaoretion, in caies of an usignment of interest pending the 
ndt, to allow the name of the aangnee to be aobetitated in lieu of the original 
plaintiff, yet wheie the object of the mbetitation is to make the original plaintiff « 
witness in the cause, the substitution will not be allowed except on the tenns that 
the original plaintiff diall not be called as a witness. 

The facts sufficiently appear in the opinion* 

MncHELL, J. — ^After this action was commenced, the plaintiff 
assigned his interest in the claim to his brother, who assigned it 
to Mr, Clarke, brother of the plaintiff's attorney. Subsequently 
a report of referees after a long contest was made in favor of the 
plaintiff^ but was set aside on accoxmt of the admission of impro- 
per evidence. 

The assignee now moves to be made plaintiff in the suit, and 
that the suit may be continued in his name. 
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Haaoe v. B.ainmmg. 

It saffieiently appean that the plaintiff is infldlTent, and that 
the asaignee is better security for coBts than the plaintiff Bat 
the ddendant alk^^ee, and the plaintiff ^s attorney substantially 
admits, that the object of the motion is to make the plaintiff a 
witnesSi and so sostain a case which it was difficnlt for die plaim- 
tiff to make out before. Such an object ought not to be favoied ; 
if it were, every plaintiff might, when he found his case could 
not be otherwise sustained, thus make himself a witness. 

The code, § 121, directs that in case of a tnmsfer of interest 
(otherwise than by marriage, death or disability of the parly), 
the action shall be continued in the name c^ the or^gmal party. 
This is imperative, and allows no change ; but it adds, the court 
may allow the person to whom the transfer is made to be substi- 
tuted. This last is permissive only, and gives a discretion to the 
court which is intended to be exercised only as the ends of jus- 
tice may require. 

It would not be just to allow it absolutely in this case ; the 
plaintiff would make out his whole case, and the defendant might 
know nothing about it. 

The motion can be granted (miy on tx)ndition that St be stipu- 
lated that the present plaintiff shall not be examined as a wit- 
ness. On that stipulation it may be granted. The costs are to 
abide the event. 

{NonL^^Edmoadiy J., a 4 pimons tmt mdar liiiilkr ouwuimlmeai, dflniad the 
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Omeral Trnn^ OeUUm^ 1861. 

It is eTtave in a party who has the means of infonnation within hia power, to anewir 
that he taw no infomatiaD, te., of an aUegathm In the «oiiiplatat» aod tMh an 
answer will be atrieken Ml «• 
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Hanoe t. Eenuning. 

Tbbe complaint in this action was n|)on a joint and several 
bond executed by the defendants as sureties for <»ie Cayanagh 
conditioned to be void on payment by Cavanagh to the plaintiff 
of the amount to be recovered by the plaintijBT in a sait pending 
at the time of the execution of said bond, in which the above 
named plaintiff was plaintiff and the said Cavanagh defendant. 

The complaint after set out the said bond and .condition 
alleged " that on the 13th day of November, 1860, the plaintiff 
duly recovered final judgment in said action against said Peter 
Cavanagh for $2170 19." 

The defendant answered that '^ he has no knowledge or infor- 
mation sufficient to form a belief whether the plaintiff ever reco- 
vered final judgment in the said action against the said 
Cavanagh." 

The plaintiff moved to strike out the portion of defendant's 
answer given above, and in support of the motion filed an affi- 
davit alleging among other things that the attorney for th^ 
d^endant in this action was also attorney for the said Cavanagh 
in the said action. This part of the plaintiff's answer was not 
denied, and an order was made at special term to strike out that 
said portion of the answer as sham. From this order the defeiv- 
dant appealed. 

C. N. Potter^ for appellant. 

By the Caurty Daly, J. — ^When the defendant executed the; 
bond or undertaking on which this action is based he knew that 
the suit against Cavanagh was pending. The attorney by whom 
he now defends conducted the defence in that suit, and the judg- 
ment is a public record. If he had not thus constmctive notice^ 
of the judgment, he had the necessary means of information. 
He had but to ask Ms awn aMomey when that attorney was pre- 
]paring the answer for him. To permit a party so circumstanced^, 
with every means of knowledge within his power, to answer that 
he has no knowledge or informaUon suffiderU to form a helief 
ViMkw tisjudffmmdykie tecopeittd^ would be to sanetion a pat 
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Bmricer t. Dillon. 

pable evasion. The code provides for the striking out of sham 
answers, and we think this can be regarded in no other light.* 



NEW YORK COMMON PLEAS. 

Special Term. — Sefptemher^ 1851. 

Baskeb v. Dillon. 

It ]■ too Ute to move to vtcate an order of amst after justification of bail. 

Ikobahaic, J. — ^This motion is to vacate an order of arrest 
npon which the defendant was arrested in March, 1850. Since 
that time bail has been put in, and have become perfected by 
not being excepted to. Judgment has been obtained, and thp 
bail have been sued, and after such suit the defendant has been 
surrendered by his bail, and is now in custody. 

I am clearly of opinion that the defendant is too late in his 
motion. By the code, the motion may be made at any time 
before the bail justify. This was the rule under the old prac- 
tice ; but it never was supposed to mean that it could be made 
after the bail was perfected and no justification necessary. 
Then, as now, I understand the rule to mean that the motion 
may be made at any time before the security which the bail fur- 
nish is accepted by the plaintiff, whether by omitting to except 
or by a justification. But, even supposing the other view is 
correct, still the defendant in this case, by his long acquiescence 
in the order of arrest, is too late to make the motion. He has 
delayed eighteen months, suffered judgment to be obtained, and 



* Thifl deoiaion accords with the fonner practioe in Chanceiy, aee £«U t. IFipm^ 
IPaige404; 5Imim t. u&tlOe, 3 ib. 103 ; iS^lto t. JSTtifM, latt. Sel. Caa. 879 ; 2^ 
lir T. XailAar, 3 Snnm. 



CODE REPORTS.— NEW SERIES. 207 

HurisoB ▼. Newton. 

his bail to be saed, and then Bxirrendered himself in dischaige 
of bail. I cannot imagine a case in which acquiescence in a 
proceeding can be more fnlly shown. 



SAME TERM. 

Habbison v. Newton. 

• 

Wbeie it appears that a buildlDg, in the course of erection, can be completed without 
increaoDg the injary to the plaintiff, of which he complains, and that it would be 
prodactive of serious injury to contioue the injunction, the same will be dissolved. 

If the building is clearly a nuisance, the user of it should be prohibited as well as the 
erection. But if the right of defendant to erect is a matter only of doubt, it is not 
proper in the first instance to stay the work by injunction. 

Ingbahah, J. — The defendants were restrained by a tempo- 
rary injunction from finishing a wooden building in the course 
of erection on the bulkhead between Cortlandt and Liberty 
streets. It is stated by the defendants, that this building is 
completed externally excepting a portion of one end, and hang- 
ing the doors, &c. This is not denied on the part of the plain- 
tiff. Upon the argument of this motion to make such injunction 
perpetaal, it occurred to me that there was no reason why the 
defendants should be enjoined from completing the building. 
That all the injury the plaintif& could sustain from its erection 
would be sustained by them from its present condition as fully 
as if the building was entirely completed, while, on the other 
hand, to continue the injunction would cause loss and injury to 
the defendants. Under such a view of the case, there could be 
no propriety in preventing the completion of the building in its 
present form ; subsequent reflection has strengthened the opinion 
I expressed on the argument. If it was clearly a nuisance 
erected without a semblance of right, or if its use would be pro- 
ductive of injury to the plainti£b, it would be proper to examine 
the other questions involved in this motion ; but where such is 
conceded not to be the case, and the only benefit to result from 
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Wud T. 8f I 



Ae injanetion wovtcl 1l»e to deprive the defeadlAnts in the meaar 
lime of thft vse of the building, I caiiuiot see aay propriet j ia its. 
continuance. In O^x/m y. Tofyl&r^ 5 Paige 815, the chaooellor 
says : ^' A preliminary injunction should not be granted unless 
it is necessary to protect some right or interest of the complai- 
nant's which may be injured, impaired, or endangered, by the 
proceedings of the defendant in the meantime, as it frequently 
turns out upon the hearing, that the sole object was to embarrass 
the defendant's proceedings, and thus compel a compromise." 

Where it is apparent that no such effects can be produced as 
will in any way cause injury to the plaintiff; from infringing the 
injunction, it offght not to be continued. 

I concede that if the building were clearly a nuisance or pur- 
prestore, and was injurious to the neighborhood, it would be as 
proper to prerent the use as the erection of it. But that point 
is involved in great difficulty in this case. The same use has 
been made of these premises for a number of years as is now 
intended. Besides, the owners of the pier, &c., have an act of 
the legislature, authorizing them to erect buildings for their busi- 
ness, and the maxim ^^ qui facit per alium facit per se," may 
with propriety be applied to them. Where there is so much 
doubt upon the merits of this controversy, and no injury can 
result to the plaintifSs firom denying this motion, and where the 
public accommodation is to some extent involved in the contro- 
versy, my opinion is that this motion should be denied. 



SAME TERM. 
Wasd, AppdUmi^ v. Sthe, Hespandent 

By the proTuioiiB of the code, costs are giyen to the party and not to the attorney 
except where it is a matter of stipolation. 

Motion to vacate satisfaction piece given by a respondent for 
oosiB received by him, as respondent, in an appeal from thia 
Qvurt ta the court of appeals, on the ground that Mr. Coren haa 
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a lien on the costs as attorney for such respondent, and that such 
respondent could not satisfy them. 

Ikobaham, J. — ^As the law existed before the adoption of the 
code, this motion should be granted. Under the code, however, 
a different rule, I think, must prevail. The appeal was brought 
after the passage of the code, and was subject to the provisions 
contained in it. By the code the costs are given to the party 
and not to the attorney ; all laws regulating the fees of attorneys 
are abolished, and the attorney is left to make his own agree- 
ment with his client. I am at a loss to see upon what ground it 
can be held that the attorney is entitled to the costs as his. He 
may agree with his client to charge the costs, or more or less, 
but without some agreement so made, the costs, I think, are 
solely the property of the party and not the attorney. If this be 
80, tiien it follows, conclusively, that a mere notice from the 
attorney to the opposite party can never give a title in these 
costs to the attorney. He may give a notice that he claims the 
costs or has a lien on the costs, and, if he really has such lien, 
that notice would protect him ; but, before the court can vacate 
a satisfaction piece executed by the party, under such a notice, 
it must also appear that by some agreement between the attorney 
and his client, he has actually become the owner of such costs, and 
thereby is entitled to collect them without such an agreement. 

I cannot see how the title of the party given to him by statute 
in the costs, can be transferred to another. 

If the attorney can thus, by a mere notice, obtain the costs in 
the cases, he may in the same way claim the allowance made 
for unreasonably defending a cause, which is also awarded as 
coBts, and which cannot for a moment be considered as a com- 
pensation to the attorney. 

As there is nothing in the papers to show that the attorney 
has any other right to this judgment, except merely as attorney 
on record, the motion must be denied.^ 



* The nipreme court at geodral term, present Edmonds, Mitchell, and King, JJ. 
(November, 1851), in a c»ae,Johnaon v. Anderson, held, aflSrming a previous order 
at special term, that : After notice from the attorney that the judgment, which was 
for costs, belonged to him, the defendant cannot avail himself of a release obtained 
from the plaintiff. 14 
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POINTS OF PRACnCE, 

Decided m the Supreme Coitrt, 

NonrImj)Ti8cmment Act — Gregory v. Wkiner.— Per King, 
J., August 8, 1851. — Held that notwithstanding the provisions 
of the code, sections 178 and 181, a warrant can be issued under 
the act abolishing imprisonment for debt, &c., in aU the cases 
prescribed bj that act. And, 

Further, that for the purpose of issuing snch a warrant the 
action is sufficiently commenced bj lodging the summons with 
the sheriff with intent to be served under section 99. That the 
actual service under section 139 was not necessary. 

P. J. JaacMmesen^ for defendant. 



Order of Arrest after Attachment — ^Liihaner v. Turner. — 
Per King, J., August 12, 1851. — Motion to vacate order of 
arrest denied, though it was admitted that an attachment pro- 
ceeding between the same parties and for the same cause of 
action was pending, and a small amount of property garnisheed 
in Arkansas, § 144, sub. 3. 

P. J, Joachimaaen^ for plaintiff. 

Similar decision made by Mitchell, J., April 7, 1851, in Fowler 
V. Brock, 



Attachme/n^. — ^Hoaqland v, Stodolla. — ^Per King, J., August 
8, 1851. — ^An attachment was issued in this action, which the 
sheriff served on a Mr. R, who, it was alleged, was indebted 
to >the defendant) and a certificate demanded under section 
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McArthur ▼. Lansburgh. 

236. Mr. E. certified having in his hands $75, which the plain- 
tiff not deeming satiBfactorj obtained an order for E.'b examina- 
tion. Hdd^ that the order should not have been made ; that the 
order under section 236 cannot be made where a certificate 
has been made ; that if the party thought he could show more 
property his remedy was by action. 



Su^lementary Prooeedmga. — M'Aethue v. Lansbubqh. — 
Per King, J., July 14, 1851. — ^In proceedings supplementary 
to the execution it is not necessary that the affidavit should 
describe the execution returned unsatisfied as an execution 
" against property" of the defendant. The presfimiptum is that 
the execution is against property. 

Semble^ that where it appears affirmatively that an alias exe- 
cution is out and not returned, supplementary proceedings can- 
not be maintained, and where under such alias execution a levy 
had been made on property claimed by the defendant, the pro- 
ceedings under section 292 were dismissed. 

P. J. Jooidhvmsmiy for defendant. 



SwppUmenta/iry Proceedings, — ^Anon. — ^Per Ejng, J., August 
29, 1851. — ^Where there was money in the hands of the clerk or 
chamberlain as surplus moneys in the foreclosure suit, and sub- 
sequently in another action a judgment was obtained against 
one of the parties entitled to such surplus, the judgment creditor 
applied for an order on the chamberlain to appear and answer 
under section 294. Application reftised. The regular course is 
to apply by motion or petition in the foreclosure suit. The clerk 
or chamberlain is an " officer of the court," and is not a person 
or corporation within the meaning of tiie 294th section. 
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Bogert T. Vannilyea. 



Seioi/ver. — ^Hatfieli v. Bloodoood, at general tenn, Novem- 
ber, 1849. — Held, that the provision of the code authorizing a 
Buit to be revived against the executor of a deceased party, ap- 
plies as well to the defendant in a cross bill as to the original 
suit. 



Possession of Personal Property, — ^Merbxck v. Suydam, at 
general term, November, 1851. — ^Held, that in an action to reco- 
ver possession of personal property, the provisional remedy of 
an arrest is applicable only to the party having possession, and 
cannot be had against one who has absolutely and in good faith 
parted with the possession before suit brought, and the only ex- 
ception as to the possession is where the defendant has parted 
with it with the intent to deprive the plaintiff of the benefit of 
it, or prevent its being re-taken. In such case only can the 
defendant be held to bail. 



Foreign Corporation, — ^Egglkstok v. Obange aot) Alsxan- 
DMA Kailboad Co., at general term, November, 1851. — Held, 
that a suit against a foreign corporation cannot be commenced 
and prosecuted to judgment in our courts, unless the cause of 
action arose in this State, or the corporation has property in this 
State which can be reached by attachment. 



Statute qf IdmitaUons, — ^Bogebt v, Yesmiltea, at general 
term, November, 1851. — ^Held, that in an action against one of 
two joint and several obligors, where, to a plea of the statute of 
limitations, it is replied that the defendant had been abroad, and 
the suit had been brought within six years, excluding the time 
of his absence, it is no defence to aver and prove that the other 
obligor had been during the whole time within the State. The 
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liability of the contractors being several as well as joint, the sta- 
tute of limitations maj apply as to one, and not as to the others. 



Witness. — Thompson v. Dickeeson, at general term, Novem- 
ber, 1851. — ^Held, that in an action on a bond given on the dis- 
charge of a foreign attachment, the debtor is not a competent 
witness for the defendant, inasmuch as he is substantially the 
real party. In such action it is not necessary for the creditor to 
establish a claim exceeding $100. He can recover on the bond 
any sum that he can prove to be justly owing to him from his 
foreign debtor. 



Depositions. — ^McCotteb v. Hoous, at general term, Novem- 
ber, 1851. — ^In a suit commenced after the first code of practice 
went into effect, the deposition of a witness residing in the State, 
but more than one hundred miles from the place of trial, was 
taken pursuant to the provisions of that code ; but before the 
trial, those provisions were repealed by the code of 1849, without 
any saving clause. Held, that the deposition could not be read, 
there being no law in existence warranting it, and the repeal of 
those provisions operating the same as if those provisions never 
had existed. 



Pleading. — ^Aveehx v. Tatlob. — ^Pbb , J. — The part of 

tibie answer objected to may raise a material issue, and matter in 
an answer ahonld not be s^ek out if it can in any event become 
material. 
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SUPERIOR COURT. 
FsA2EB V, Phelps* 

A referee to whom all the issues in the action have been 
referred has not authority to order the production of books, &c., 
bj either party where there is no provision to that effect in the 
order of reference. 

The power to order the production of books, &c., is limited to 
the court or a justice thereof. 

Where a referee is ordered to take accounts, the referee^s 
certificate that the production of books and papers is necessary 
will be reg^ed as presumptively sufficient to warrant an order 
for such production. The burden of showing that the order 
ought not to be made would be .upon the adverse party. 



Mabtin v. McGosmiok. — An order for an allowance in addition 
to costs cannot be made after the entry of judgment 

No allowance can be made under section 308, to the prevail- 
ing party on an appeal fix>m a judgment at the special term. 

See, 2 Oomst 570. Van Bmsselaer v. JSMd^ 5 Pr. B. 242. 



Ajtok.— On the disallowance of a demurrer to a complaint 
where the defendant has leave to answer on payment of costs, 
the plaintiff is entitled to costs as follows : 
For proceedings before notice of trial, . . . $12 
For the trial, i. e. the argument of the demurrer, . 15. 



. Wood v. TiAHBagr,— The decision o£ the court upon fr demur- 
rer cannot be appealed from as an order ; it is a judgnuenib wbA 
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Waterinuy t. Wcslervelt. 



no appeal can be taken until the judgment is perfected. A 
defendant who has appeared is entitled to notice of settling the 
judgment. 

Thus, where the complaint was to set aside an assignment as 
fraudulent, the defendant demurred and his demurrer was 
OTerruled. The defendant appealed before judgment was 
perfected. The plaintiff, without notice to the defendant, 
proceeded to settle and perfect his judgment. The plaintiff 
moved to dismiss the appeal and the defendant to vacate the 
judgment, and both motions were granted. 

See, Emg v. Stafford^ 6 Pr. R. 30. BenUey v. Jones^ 3 
Code Rep. 37. 



McCrackan v. Wabe. — Injunction — Recewer — Partners. — 
This was a cross suit. The complaint prayed for an injunction 
but not for a receiver. The complaint in the original suit. 
Ware v. McOraehan^ prayed for a receiver, and in that suit an 
injunction had been obtained restraining the now plaintiff, 
McCrackan, from receiving or disposing of the subject matter of 
the action, partnership property. On motion for an injunction 
and receiver in this suit, the motion was granted, although no 
receiver was asked for by the complaint, and it was held, that : 

Where two parties have an equal right to the possession of the 
subject matter of the action and one has enjoined the other 
from receiving or disposing of the same, an injunction will be 
granted as of course, and without any special cause being shown 
on the application of the party enjoined againjst, the party who 
first obtained the injunction enjoining him from recovery or 
disposing of such subject matter. 



Watkrbuby V, Westebvelt. — Costs —Where questions of law 
arise pending the trial of an issue of fact, and the presiding 
judge reserves such question of law for further consideration, 
and the question so reserved is subsequently decided at Special 
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Term, as a motion, founded on the clerk's minutes, the sncoess- 
fiil party is entitled to include in his costs $15 as for the trial 
of an issue of law under section 307, subd. 3. 



SUPREME COUBT. 

Ikolehast v. Johnson. 

Special Term. — Monroe, No^, 1850. 

Actions triable in Erie county, require all motions in relation to them to be made in 
the 8th district, as there are no counties out of that district adjoining Erie. 

Therefore a motion noticed in Monroe to dissolve an injunction in an action triable in 
Erie, held irregular. 

Motion to dissolve or vacate injunction order. The county 
specified in the complaint as the place of trial is Erie. 

A preliminary objection was made to hearing the motion, 
that Monroe county does not join Erie county, and the motion can- 
not be heard in the former county, not being in the 8th district. 

Welles, J. — Although Monroe county is adjoining to the 
eighth district, yet it does not adjoin the county of Erie, which 
is designated as the place of trial of the action. 

By § 401 of the Code, " motions must be made within the 
district in which the action is triable, or in a county adjoining 
that in which it is triable, except that where the action is triable 
in the first judicial district, the motion must be made therein.'' 
The defendant's counsel supposes the true reading of the passage 
quoted, to be that the motion must be made in the district in 
which the action is triable or in a county adjoining such district. 
I think, however, the antecedent to the pronoun ^^ that," in the 
passage in question, is ^^ county," and means the same as if the 
sentence had been ^' or in the county adjoining the county in 
which it is triable." Such has been the received and practical 
construction of the section referred to, so far as I know. The 
motion is, therefore, irregularly noticed here, and must be made 
in the eighth district, there being no county out of that district 
adjoining Erie county. Motion denied. 
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SUPREME OOUET. 
Oenerdl Term — New York^ November^ 1851. 

MoCoTTEB V, HOOKBB. 

Where depositions were taken pursaant to the code of 1648, and pending Uie nit and 
before the trial the provision authorizing the taking such depositions was r^)ealed» 
held, that the depositions coald not be used on the trial. 

By the Courts Eohondb, P. J. — ^None of the other points raised 
on the trial are of any moment, except that arising from &e 
rejection of the evidence offered by the defendants, in the form 
of depositions taken under the former law. 

Tliis suit was commenced in September, 1848, and in Novem- 
ber and January following, the place of trial being New York, 
the defendant had his witnesses residing in Troy and Buffalo, 
examined under an order of a judge, pursuant to the code of 
1848. 

The cause was tried in January, 1850, after that code was 
repealed, and the code of 1849 had gone into operation, omitting 
the provisions which authorized this examination. 

The examination was complete and perfect under the code of 
1848, but when the cause was tried, there was no statute in exist- 
ence which authorized it to be read in evidence, and therefore 
it was excluded by the judge who presided at the trial. 

The general rule is, that when a statute is repealed, it is as if 
it bad never existed, except as to those parts which are saved by 
the repealing statute. ^ 

Here nothing was saved by the repealing statute, and the 
remedy given to the party must fall with the statute. In such 
case nothing is saved but a right executed, vested — ^a right car- 
ried into judgment, or taking the form of an express executory 
contract. BuHer v. Palmer^ 1 HUl 336 ; The People v. lAwmf. 

15 
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LouisA Gmnm v. Fnn^ Grimm. 



Oon^ 6 Wend. 630; Ths People v. Herhimer Com. Pleas^ 4 
Wend. 210. 
Motion for new trial denied with costs.* 



NEW TOEK COMMON PLEAS. 

General Term^ October^ 1851. 

LoxmiL Okdoc v. Fbancis Obdoc. 



Where tn injnnction has been iflsaed by order of the court, upon notice to the defend- 
aiil» whioh HI disobeyed by him, the court will not, on a motion for attaehment 
i^ainsl the defendant for disobeying the injunction, review the propriety of gnntiiig 
the injunction in the first instance. 

That will only be done on an appeal from the order allowing the injunction. 

Hie rule was difierent in chancery, because the writ was allowed in the first instance 
by a mastiir in chancery, and not by the court. 

Ikgraham, J., with the concurrence of the other judges. — 
Where an injonctioD is issued by order of the court on a motion 
of which the party enjoined has notice, and is violated by him, 
lie will not, on an appeal from an order granting an attachment 
for such disobedience of the injunction, review the propriety of 
issuing the injunction in the first instance. If the order of 23d 
November was erroneous, the defendant should have appealed 
from it. By submitting to that order as made, he was bound to 
obey it, and it is too late now on this appeal to go back to tiie 
original motion to inquire into the merits of it 

A different rule may have prevailed when the injunction was 
gmnted by a mastw in chancery. In such cases, when the 
ipotion was made to the court for an attachment, they would 



« [In HUehcock ▼. Way (9 Adol. & EL. 943), it is said that where a law is altered 
by statute during the pendency of a suit, the law in force at the commencement of the 
is, in the absence of an express provision to the contrary, to gOTem aU the. pro- 

ia Ifat 6MW.— RiB;] 
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^ftmine into the propriety of the iDJunction^ hot when the injuno- 
tion is granted od a motion made upon notice, the party should 
then make his objection. 

The defendant appears to have acted by the advice of his coun- 
sel, and if he has been misled by it, he should be allowed to 
remedy the evil by complying within a reasonable time with 
tiie order of 33d November ; and under the circumstances I think 
the order appealed f]X>m should be so fiur modified as to permit 
tiie defendant within two days to give the security as required 
by that order, or in de&ult thereof that tbe order appealed from 
beaflSrmed. 



NEW TOKK COMMON PLEAS. 

General Term^ OcAckefr^ 1861. 
Beiqh a/i\d otTiers v. Nagls and others* 

b an aetioii to obtain the poflBeadon of personal property (called " claim and deliTeiT" 
ki the coda), if it appear that the defendant has daflpoaed of the property olaimed in 
theusnal course of his business, ante litem motam, and not with intent to preyent, 
the taking thereof by tbe sheriff, the order of arrest provided for in subdiTiaioB 3 of 
§ 179 will not be sustained. 

Whether the action itself can be maintained in aneh tarn i» doiMiiL 

Ifarimj Strong^ and Smitkj for plainti£ 

Waodbtiry and OhuroMUj for defendants. 

WooBBtrvp, J. {Ae other judges ooncarriiig). — This ia an aetion 
broi^ht to reeorer posBession of persoiiat property, under ebtap. 
8, title Yll., of the code, and therein entitled ^ daim and deli- 
very of personal property," and upon the return of tiie eheiiff 
that the property had been removed, eenoealedy or disposed o#» 
so thaft lie o6uld not take the same^ 4be^ an esder of amst was 
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issued parenant to subdivision 3 of section 179 of the same title. 
The defendants being arrested, moved at special term to di»* 
charge the order of arrest, which motion was denied, and appeal 
is now made to the general term. 

The goods in question consist of one cai*toon of laces sold hj 
the plaintiffs to the defendants, in December, 1850, and the 
plaintiffs claim to recover herein upon the ground that the pur* 
chase was Iraudulent, they having been induced to sell the goods 
by false representations made to them by the defendants, and 
that they are thei'efore entitled to rescind the contract and 
reclaim the goods. 

Tliere is great conflict in the affidavits presented, upon the 
question whetlier or not any fraud has been committed, the 
defendants having denied unqualifiedly that they were guilty of 
any falsehood or bad faith in the transaction, and I am by no 
means satisfied that the plaintiffs have sufficiently established 
what will even on this ground sustain the action ; but if the valid- 
ity of the order of arrest depended upon that question alone, I 
ahould feel inclined to retain the order of arrest until the question 
in dispute (which lies at the foundation of the plaintiff^s title) 
shall be submitted to a jury. 

But in relation to the following fjEicts there appears to be no 
dispute; 

The defendants were merchants and dealers in fancy goods, 
laces, &c., in this city, and purchased the goods in the course of 
their business for sale. 

The goods in question were sold and delivered to them by the 
plaintiffs on the 17th of December, 1850. 

Shortly thereafter, or prior to tlie 18th of January, 1851, the 
defendants, in the usual course of business, sold the laces in ques- 
tion to their customers. 

On the 18th of January, 1851, the defendants failed, and this 
suit was commenced on or about the 10th of April thereafter, no 
demand of the goods having been made upon the defendants 
prior to the arrest. 

Upon this state of facts it is manifest that the sheriff could not 
find the goods to make delivery thereof to the plaintifib, and the 
^pestion thereupon ar]^eS) Was the sale of the property by th^ 
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defendants, in the usual course of their business as merchantSi 
and without any demand made of them by the plaintiffs, such a 
remoml or disposition of the property as is contemplated by 
Bubdivision 3 of § 179, warranting an arrest. 

It may, I think, be well doubted whether, under the facts 
stated, the plaintiffs have the first requisite to entitle them to the 
action (see § 306, subdiv. 1), viz., whether they are " owners^'* of 
the property claimed, or lawfully entitled to the possession 
thereof. Without subscribing fully to the doctrine of Maury v. 
Walsh (2 Cow. 240), which in the br<^d language employed has 
been the subject of severe criticism (vide Salters v. JEverett, 20 
Wend. 276 ; Ash v. Pvtman^ 3 Hill 806), but which, neverthe- 
less, has not yet been overruled, there is much reason and pro- 
priefy in holding that the plaintiffs, by delivering the goods to 
the defendants as merchants, to be sold in due course of business 
fiom their store to customers, clothed them with such authority 
over the goods, or furnished them with such indicia of absolute 
ownership, that upon such sale by the ^defendants all title to 
reclaim the property was gone, and (however the plaintiffs were 
deceived into giving such confidence to the defendants) their 
remedy thereafter, if they repudiated the sale, was confined to 
an action against the defendants for damages. If this doubt pre- 
vail, then when this suit was commenced the plaintifiB were not 
owners nor entitled to the possession of the specific goods, and 
cannot maintain the action. I do not, however, rest my views 
upon this suggestion. The plaintiffs may with some force reply 
to it, that however such an argument may avail the bona fide 
purchaser, the defendants cannot set it up against those whom 
they are charged with defrauding. 

But I cannot resist the conviction that to entitle the plaintifis 
to maintain the order of arrest, it must have been true, as a pre- 
sent fact, that the property claimed ^^is detained hy the defend- 
ants^ at the time the suit is commenced, or at all events when 
the action is moved by the plaintifis, or other assertion of their 
daim to the property is made. 

To say that goods are detained by a defendant, when in fact 
they have been sold by him, and have gone into use among cu8- 
tomers, and have, perhaps, been actually consumed by ordinal^ 
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appropriation to the pm-posee for which they were adopted, 
Beeras to me little less than absurdity ; e, g.^ to aver that floor 
sold to a baker, which he has baked and sold for food six months 
ago, ^^ is wrongfully detained by him," or aver that the ^^ plain- 
tiff is the owner or entitled to the possession thereof," seems cal- 
culated to provoke a smile. 

In such a case an affidavit complying with the requirements 
of § 207, asserting, in the present tense, that the property ^^ is 
detained by the defendant," made by a plaintiff knowing that 
the flour had in fact been consumed by others, would be liable 
to jealous criticism, at least, by a grand jury, and would, I think, 
require an ingenious fiction to justify it. 

The object of the action — ^the characteristic which distinguishes 
it from an action for damages — ^is this, that it restores the goods 
to the possession of the party entitled. I can never believe that 
the Legislature intended to apply it to a case in which such a 
restoration is confessedly impossible. 

The whole scope of the chapter referred to indicates that the 
Legislature meant to apply it to a case of actucA detention by 
the defendant, and not^ fictitious or constructive one, founded 
on the mere &ct that by the defendant's act the plaintifi* had loet 
the possession. 

Thus, as already suggested, § 207 is entirely in the present 
tense, and in terms relates to a state of things then eooMng^ not 
already j9a^. 

By § 208, the requirement is to be addressed to the sheriff of 
the county wJiere the property claimed may be^ and be is to take 
it from the defendami. 

And so all of the subsequent provisions of the chapter treat of 
the defendant as in possession of his rights to retain such posses* 
sion on giving the prescribed security, and of the ultimate and 
final delivery to and confirmation of the actual possession in one 
or other of the pai*ties. 

An examination of this chapter of the code, it appears to me, 
would not suggest to any mind thai a plaintiff could make the 
necessary affidavit to lay the foundation of the order to arrest, 
unless the goods are in fiust in existence and in the possession or 
nnder the control of the defendant 
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The able review of the provisions of the chapter in question 
by Sandford, J., in Roberts v. Rarnddi^ 3 Sand. S. 0. E. 707, 
presents this view of its proper construction, and I deem it unne- 
oessarj to add any thing further than to declare my concurrence 
with the superior court in that opinion of the effect of that 
chapter. 

I do not, however, deem it necessary to hold that under the 
decisions made prior to the enactment of the code, replevin 
might not have been sustained after the defendant had parted 
with the possession of the property. 

We are called upon to give a construction to a statute which 
in a very important particular is new. In a ceiiain contingency 
it requires the arrest and imprisonment of the defendant, it may 
be for life, without any provision for his deliverance, unless he 
gives the security described in § 212 for the absolute delivery of 
the property to the plaintiif if such return be adjudged. And 
we are called upon to say that this requirement is applicable to 
a case in which it is confessedly impossihle for the defendant to 
perform the act by which such ari-est may be avoided, and 
equally impossible for his sureties to perform the condition of 
their undertaking. 

I cannot yield my assent to such a claim unless the removal 
or disposition of the property is itself made to defend the plain- 
tiff and defect his act. I think, therefore, the order should be 
reversed. And I express these views the more willingly because 
the Legislature, in their most recent change in the language of 
the code, have declared their intention in cases of this sort in 
terms not liable to the doubt which has been suggested regard- 
ing the meaning of the code as theretofore enacted. The right 
of the plaintiff to require the arrest is now made to depend 
entirely upon the intent with which the concealment^ disposition, 
or removal of the goods in question is made, and thus makes the 
plain reading of the statute conform to the conclusion above 
stated. 
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NEW YORK COMMON PLEAS. 

G«Mral Term. — Ifiwember^ 1851. 

Daka v. Fiedlbr. 

An order grvotiDg «xtim oomp«iiBation cannot be reviewed upon the nbmiarion of the 
order end bill of eoets alone. It must appear by affidavits that the case was one In 
whieh the prevailing party had no claim to extra compensation, or in which the 
allowance made was too great. 

In this case Woodruff, J., made an order at special term^ 
allowing the plaintiff two and a half per cent, on ^^ the amount 
of the recovery in the action." From this order an appeal wag 
taken, and the only papers submitted to the conrt were the bill 
of costs and the order for the allowance. 

Daly, J. — ^I give no opinion as to whether the general term 
can review an allowance made for extra compensation, but I am 
qnite clear that they cannot review it upon a mere submission 
of the bill of costs and of the order granting the allowance. It 
is quite impossible for us to say whether the defence was unrea- 
sonably or unfairly conducted, or the case a difficult or extraor- 
dinary one, unless facts are disclosed by affidavits or otherwise. 
We have no means of judging of the difficulty that may have 
been encountered, or of the extraordinary amoimt of labor be- ' 
stowed in the prosecution of the suit. The percentage allowed 
by the presiding judge seems to be very large, but that is to be 
measured by the extent of the labor or by the difficult nature of 
the action, and we are wholly unadvised as to either. 

Inoraham, J. — There may be cases of this kind properly 
reviewed, such, for instance, as where a motion for the allowance 
is made on affidavits showing the case to be unreasonably oon- 
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ducted or defended. When the motion is made on affidavits it 
may be reviewed. Where it is made to the court upon the 
minutes of trial it cannot be reviewed. 



NEW YORK COMMON PLEAS. 

Special Term^ November^ 1851. 
MoTT V, Burnett cmd Lbamy. 

A dofeodant sued as the joint maker of a promiasory note cannot answer that he has 
no information or knowledge whereon to found a belief whether the note was made 
\ff the defendants or either of them. Sach an answer is bad both in form and 
snbBtance. 

A partner having the means of information within his power, cannot answer in respect 
to a matter of the partnership that he has no infonnation or knowledge sufficient to 
form a belief. 

Complaint upon a promissory note alleged to have been made 
bj the defendants as partners. Leamy, one of the defendants, 
denied that he had any information or knowledge whereon to 
found a belief whether the note was made by the defendants or 
either of them, and then averred that the defendant Burnett had 
received an unconditional discharge firom the holder of the note 
from all liability, which was a bar to any recovery against 
Leamy. 

Dalt, J. — ^The answer of the defendant Leamy is bad. He 
answers that as to whether the defendants or either of them 
made the note he has not sufficient knowledge or information 
whereon tofcnJ^ a belief. In the first place, this is a departure 
from the phraseology of the code, which requires a denial of any 
knowledge or information sufficient to form a hdief. It may be 
urged that it is in effect the same thing. Without expressing 
any opinion as to that, we think it better, in so material a part 
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of an answer as this, to confine a defendant to the Btriet language 
of the code. As a matter of general practice it is safer than to 
determine whether other words amount to the same thing. 

But there is another and more serious objection to this answer. 
He says that he has no knowledge or information whereon to 
found a belief whether the note was made by the defendants or 
eitJier of them. He is one of the defendants, and certainly knows 
whether he made the note or not. Such an averment of the 
want of knowledge is false upon its face. The avements in the 
fourth paragraph of the answer, moreover, are palpably incon- 
sistent with the denial of the making of the note. The defendant 
Leamy must answer over and pay the costs of this motion.* 



NEW YORK COMMON PLEAS. 

Special Term,^ No^ember^ 1851. 

People v. Adams and Gildebsleevs. 
People v. Pinel and Weight. 

A eherifTis not entitled to poundage until a levy is actually made. 
If the levy is made the eheriff is entitled to poundage. 

Judgment was perfected in each of the above snits against the 
defendants in forfeited recognizances, and execution issued. 
Before the sheriff levied, the defendants obtained a stay of pro- 
ceedings, and having surrendered the principals, moved the 



• [The late Lord Chief Justice Tindal, in Btll t. Gardner (4 Mao. Sl G. 11), aald» 
** There is no ctnolttasve rule of law that because the party has the means of hnow* 
ledge be has the knowledge itself." But although there is no audi conelunve rule, it 
is a maxim of the civil law, and univereally adopted, qui tarn rem diligtnier inqui- 
rendo notam habere poeeit. See the case of Hance t. Semming, ante, p. 204^ aod 
Dote p. 906.] 
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court to be relieved from the judgments. The motion was 
granted upon the payment of the sheriff's fees. The sheriff 
claimed in both suits $130 poundage. 

Blwni, — ^The sheriff ip entitled to poundage. Tlie judgments 
were a lien upon the defendants' real estate, and the moment the 
executions were placed in the hands of the sheriff, they were a 
lien upon the personal property of the defendants, to be affected 
only by a sale to hcnafide purchasers without notice. 

SapaUo^ contra. 

Daly, J. — ^Poundage is a compensation given to the sherifl^ in 
the language of tlie statute, for serving the execution. It is 
served by making a levy, and the sheriff has no claim for pound- 
age until the duty is performed. When the levy is made, the 
sheriff is entitled to his pounda<2^e, although the parties, before 
he could sell, settle the claim or compromise it, even though the 
property levied upon were insuflScient to satisfy the execution. 
He is equally entitled to poundage where he takes the body of 
the defendant upon final process, for that is a service of the exe* 
cution. This was the practice before the revised statutes, 
Alchin V. WeUs^ 6 Term Rep. 470 ; HildHch v. EUice^ 1 Cai. 
192 ; Adams v. Hopkins^ 5 Johns. 252 ; Parsons v. Bovdomy 
17 Wend. 14; 2 E. S. 8 ed. 736; and the provision therein 
regulating poundage is substantially the same as the old enact- 
ment, Bolton V. Lawrence^ 9 Wend. 437. The fact that the 
judgments were a lien upon the real estate of the defendants 
would not entitle the sheriff to poundage. No levy was made, 
nor was the sheriff authorized to make one. He was bound to 
proceed, in the first instance, against their pei'sonal property, 
and it is conceded that it was abundantly sufficient. 
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NEW YOEK COMMON PLEAS. 
Special Term^ November^ 1851. 

BOBENTHAL t'. B&TTSH. 

A general denial of each and every allegation in the complaint ia no longer allow«dl» 
but a defendant must deny each material allegation specially. 

Matter in mitigation cannot be set up in an answer except in actions of libel or dan- 
der. It is to be given in evidence on the trial or upon the assessment of damagaa. 

Action for assault and battery. The defendant put in a gene- 
ral denial to the complaint in the following form : The defendant 
denies each and every allegation in the plaintiff's complaint, and 
then added, but if the plaintiff committed the assault and battery 
in the complaint set forth, he shows and will prove upon the 
trial the following matters in mitigation, &c. 

Morrison^ for plaintiff, moved to strike out the answer as 
insufficient. 

J. H. Brady ^ contra, 

Daly, J. — ^The answer is bad. A general denial of each and 
every allegation in the plaintiff's complaint is no longer allowed,* 
Under the code of 1849 there might be "in respect to each alle- 
gation in tlie complaint," a "general or specific denial." But 
Jn the present amended code the word "general" is stricken out, 

' ^^^^ ^TzlSr^^ * V^^^y ^s ^^^ required to deny each material allegation 
y^^ specially. The answer is also defective in setting up matter in 
mitigation. The only case under the code in which a party in 
his answer may set up matter in mitigation is in action of libel 
or slander, where if he plead a justification he may allege any 
mitigating circumstances to reduce the amount of damages. The 

* It was allowed prior to the amendment of 1851. See KtUogg y. Church, 3 Code 
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matter here set up is no defence to the action, and if the defend- 
ant desires to avail himself of it he can do so before the sheriff's 
jury upon the assessment of damages. 



NEW rORK COMMON PLEAS. 

Sjpecial Temiy Nbve?nber, 1851, 

Benton v. Bugnall. 

The promuling party upon « reference cannot tax a tenn fee of $10 for each teim of 
tlie eourt that may hare elapsed pending the reference, but a term fee may be taxed 
for each new notice of hearing. The practice remains the same as before the code. 

Taxation of costs upon a reference. Appeal from the clerk's 
adjustment of costs. 

Oarpentier, for plaintiff. — ^Though a cause is pending before 
referees it is still within the meaning of the code to be regarded 
as on the calendar, and we are entitled to tax $10 for each term 
of the court that has transpired* 

Jones J contra. 

Dalt, J. — 'We have adopted the same rule under the code 
that previously existed. The prevailing party may tax a term 
fee of $10 for each notice of hearing. The falling through of a 
hearing and the giving of a new notice is equivalent to noticing 
a cause for a term. As the refei*ence in this case, however, was 
continued by successive adjournments, the party can tax but for 
one notice of hearing. 
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NEW YORK COMMON PLEAS. 

Special Terrn^ November, 1851. 

Smtth v. Mainob. 

Pnetiee under the Mechanic's Lien Law joining iaue. 

This was a proceeding under the lien law passed July 11, 
1851. The mechanic having docketed his lien for $580, and 
given notice thereof to the owner, gave notice thereafter, accord- 
ing to the statute, of his intention to enforce or bring the lien to 
a close. The parties, the owner and the mechanic, now appear 
to join issue. 

CdU^ for claimant 
Oriffeir^ for owner. 

Daly, J.— The mechanic must file his complaint as in an- 
ordinary action, within ten days herefrom, and the owner will 
have the usual twenty days to answer. The cause then proceeds 
like any other action. 



KEW YORK COMMON PLEAa 

Special Termj JVovemher^ 1851. 
Betnolds v. Hamttj. 

What la the commeneemeiit of a suit under the Sfeehanlc'a Lien LtWt 

Tliis was also a proceeding under the new lien law. The me- 
chanic docketed hk lien, and the owner, upon receiving notice, 
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paid the claim. The mechanic now moved for twelve dollars 
coetB. 

NewJiouse^ for claimant. — ^The docketing of the lien was in 
the nature of the commencement of a snit The owner having 
settled before answer, we are entitled as plaintiff to $12 costs. 
It is a case in which application to the court must have been 
made for judgment. 

Daly, J. — The commencement of a suit under this act is the 
service of the notice provided for in section 4, requiring the 
owner to i^pear and submit to a settlement. It is a substitute 
ID effect for a summons in an ordinary action. No such notice 
was served in this case^ and no suit was therefore commenced* 
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• SpeddL Terrn^ Nov&mhery 1851. 

JsKKiNGs V. Fat cmd Oasbt. 

A doleodant who has reeeired a notice from the plaintiira attorney that the plaintiff 
has left the state, and that do further proceedings wiU be takea in the eaoae, cannot 
continue to notice the cause thereafter and pat it on the calendar. He shoold move 
upon the notiee at the special tenn for a rule of discontinnaaee, or if the cauce Is 
reached during the term when he received the notice» he should move for a dismisal 
of the complaint. 

A defeadnnt can leeover no costs of the tenn when the came was QDnaeessniily ot 
the calendar. 

The plaintiff's attomej served a notice upon the attorney for 
the defendant, advising him that the plaintiff had left the state, 
and that he should proceed no further in the cause. The de- 
fendant's attorney, after receiving the notice, eonttnoed to put 
the cause on the calendar for a number of terms, and now moved 
that the oame be discontinaed or that the plaintiff file security 
fcroofltsL 
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Cochra/n^ for defendants. 

O. Gorman^ for plaintiff. 

Dai.t, J. — ^Tbe defendant should have moved for the dismissal 
of the cause when it was reached upon the calendar, if it waa 
reached during the term when the notice from the plaintiff's 
attorney was received. If not then reached, he should have 
moved upon the notice at a special term for a rule discontinuing 
the cause. His noticing the cause and putting it upon the calen* 
dar for so many terms was a needless proceeding, and for which 
he can recover no costs. As the plaintiff is now desirous of pro- 
ceeding with the cause, the motion for discontinuance will be 
denied, and the plaintiff must file security. 



NEW TOEK COMMON PLEAS. 

Special Term. — November^ 1861. 

HouoH, Assignee^ v, Koblin. 

In obtaining an order for the ezaminatioa of a defendant reipeeting hia property, it ii 

not neoeasary to state in tlie prelimioary affidavit that the defendant has propectj. 

The ttatement that an execution has been returned nnsatiafied is enough. 
Where the order is obtained by an assignee, the laet that be is the assignee of die 

jodgment must be set forth in the affidaTit. 
Where the proceeding is founded upon the transcript of a justice's judgment, it is the 

practice of tiiis court to appoint as referee, the justice who rendered the judgment. 

The plaintiff obtained an order for the examination of the 
defendant on a justice's judgment concerning his property, 
execution having been returned unsatisfied. 

2>. A. JBTane^ for plaintiff, moved to set aside the order, upoa 
two grounds : 

1. That the affidavit upon which it was obtained did not 
allege that the defendant had property ; citing 2%Uou v. Ver^ 
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1 Code Bep. 130 ; jEngle v. Bonnen^ 2 Sandf. S. 0. 679 ; 3 Code 
R^. 205. 

2. That there was nothing in the affidavit to show that James 
Hongb waa the judgment creditor ; citing Ziadsa^ v. Sherman 
(1 Code Hep., N. S., 25). 

Daly, J. — ^It was formerly held in this and in the superior 
court, that such an allegation was necesBary. As the construc- 
tion of this section, § 292, however, has led to great divereity 
of decision, we have concluded, for the sake of having an uniform 
practice, to grant such orders hereafter without this allegation. 

As respects the second objection, it appears by the affidavit 
upon which the order was obtained, that Hough is the assignee 
of the judgment, which is sufficient.* 

Moved that it be referred to a referee to take the defendant's 
examination. 

Kane objected to the selection of the justice. 

Daly, J. — In supplemental proceedings upon justice's judg- 
ment, it is our practice, in every instance, to appoint as referee, 
the justice who rendered the judgment 

[On its being suggested to the court that the plaintiff's 
attorney and the justice to whom the reference was proposed 
were connected in certain pecuniary matters, a referee other than 
the justice was appointed.] 



NEW YORK COMMOlSr PLEAS. 

Special Term. — Nfycewher^ 1861. 

KEA.TINQ V. AjrrHOKT. 

The idalfttifi' in «cUon for aasanlt and battery reeoTBsed #9$. Hptfljinwd tp iKL'tt^ 
eosts and hia disbuisemeDtB, to the amount of $35 93. 



* See Jh^ V. C^fiMnuM, ante p. 91 ^411911.9 iPle^ US. 

16 



28* CODE EEPOETS.— NEW SERIES. 



Bagner ▼. Jones. 



Daly, J., said : — ^The plaintiff is not entitled to his disburse- 
ments in addition. He can tax $25 costs, and nothing more. 
The point has been decided by this court at general term. 
When the provision was first enacted in the act of 1840, we 
were disposed to give it a liberal construction, and were in the 
habit of taxing the disbursements, in addition to the allowance 
for costs. The question came before the supreme court, how- 
ever, and they held that disbursements were not recoverable ; that 
they were included in the general allowance for costs. The 
code is far more explicit than the act of 1840, for it defines costs 
to be a sum allowed to a party by way of indemnity for his 
eoopenses in the action; a definition that necessarily includes 
disbursements.* 



NEW TOEK COMMON PLEAS. 
Special Term-, — November^ 1851. 

Baokes v. Jones. 

The proTuion of the revised otatates allowing doable costs to repealed. 

The point on this motion was whether the defendant was 
entitled to double costs. 

Daly, J, — ^It was held by Judge UlshoeflFer, immediately after 
the passage of the code, that the provision of the revised statutes 
allowing double costs was repealed. As Justices Sill and Wells 
afterwards held the other way, the question was again very fully 
examined by Justice Woodruff^ and he came to the same con- 
clusion as Judge Ulshoeifer. The question was not carried to 



• Bee 5irofit ▼. Ih^, ante p. 1J29, and note p. 131 ante. 
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the general term, but Judge Ingraham and myself concur in 
flie opinion that the provision is repealed.* 



NEW YORK COMMON PLEAS, 

J^peoial Term. — Ifbvembery 1861. 

Debadc v. Lkhhib. 

In A eomplamt in Blander, the defamatory words were set forth in English. Thej 
were uttered in French, and the plaintiff moved to amend by inserting the foreign 
words. Held, that the amendment did not snbstantiall]^ change the natare of the 
plaintifTs claim within the meaning of § 173 of the code. 

Slander. — The defamatory words were averred to have been 
uttered in English. They were spoken in French, and the 
plaintiff now moved to amend his complaint by inserting the 
foreign words. 

Crafty for plaintiff. 

AdamSy for defendant. In WarmotUh v. Grouse (3 Wend. 
894), the words were averred in the declaration to have been 
spoken in English, and it was held that the plaintiff could not 
upon the trial prove foreign words of a similar import H^ 
the plaintiff purposes to do the same thing — ^to amend by insert- 
ing words of a similar import. The words are the gist of the 
action, and an amendment authorizing a change of the words is 
substantially changing the nature of the daim. 



* See, to the same effect, Moore ▼. We$terveU, ante p. 131 ; HaUenUek v. Milkr, 
4 Pr. R. 239 ; Van Henseelaer v. Kidd, 3 Code Rep. 224. Contra, Murray v. 
Ha»kin§, 4 Pr. R. 263 ; Chadtoick t. Brother, ib, 283. Of the opinion that doable 
ooitB may be allowed are, WelU, Sill, and Hand, JJ. ; contra, Parker, Dmr, 
tfUkoefer, Ingraham, Daly, and Woodn^, JJ. 
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Dalt, i, — The rale referred to in the case cited haa no impli- 
cation upon a motion like the present. A party ¥rbo has 
averred the defamatory matter to have been uttered in English, 
is not allowed on the trial to prove that foreign words of a 
similar impoit were spoken ; because it is not only incumbent 
upon him to set out the words in his complaint in the language 
in which tliey were spoken, but to, aver, in addition, that 
the foreign-words were understood by the persons in whose pre- 
sence they were uttered. This is a material and traversable 
averment. It is part of the cause of action ; for if the words 
were not understood, no action will lie, and a party could avoid 
this averment altogether, if be were allowed to prove foreign 
words of a similar import to those laid. The case here is very 
different. The plaintiff moves to amend his oomplai&t hy 
inserting the defamatory matter in French, the language in which 
it was uttered, and unless the amendment sets up a new and 
different kind of defamation, there is no substantial change in 
4be nature of the claim. The words in the present complaint 
are, " You are a robber," and " V<yu8 ites un v<?fo«r," the words 
popoposed to be substituted, mean precisely the same thing. 
The defamatory matter is rendered as literally as one language 
can be rendered into another. 

The motion will be granted on the payment of cosla. 



^ NEW YORK COMMON PLEAS. 

Special Term. — Novefmber^ 185L 
F06TEB and Van Nostbabtd v. Bowkn. 

If an attorney haa bean actuaUy ^nployad, though no natiee of rntaintr haa iMen 

giyen, the plamttff cannot diecontinue without the payment of five dollara coata to 

the defendant. 
The omMon to pay the defendanf b costs will not operate as a bar to a aeeond 

action ; but they may be paid at any time before answer, or nfterwuds!, upon 

leave of the court, within a reasonable time to pay them, 
ne retaining of an attorney Is a proceeding in a eause^ and entifles m fc****^^ to 

eoata under } 107. 
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The plaintiff commenced a previoiK suit) and having diV 
«oyered a defect in his complaint, entered a rale discontinaing 
Uiat suit, mid commenced the present action. Before the rule< 
for diBContinnance was entered, the defendant employed an 
attorney, but no notice of retainer was given. The existence oC 
liie previons suit was set np as a bar to the second action. The 
plaintiff now moved for liberty to enter a rnle ntme pro tune^ 
dkcontinming the former action. 

<^im^, for plaintiff. 

NiMe^ for defendant. — ^The rule for discontinuance was a nv^ 
Ety without tlie payment of $5 costs ; and cited Robinson vi 
l&yfor, 1» Wend. 191. 

Daly, J. — Robinson v. Taylor (12 Wend. 191) was decided 
tipon the ground that an attorney was entitled by statute to a 
staining fee of $3 62 ; and that as the defendant was liable to 
tfie attorney for that fee, there could be no discontkiuance until 
it was paid. 

All fees to attorneys are now abolished, and costs belong to 
the party ; but the reason of the rule still exists. Costs are 
declared by § 306 of the code to be a sum by way of indemnity 
to a party for his expenses in the action ; and by § 307 a defend- 
ant is allowed five dollars for all the proceedings before notice 
of trial. 

It may be urged that the statute means by a proceeding, a 
step taken towards the defence of a cause, such as the giving 
of a notice of retainer, or the service of an answer, but I think 
we cannot so limit it. The defendant recovers a certain sum by 
way of indemnity for his expenses, and we cannot say he has 
incurred no expense or subjected himself to no liability, when 
he has communicated his defence to an attorney and instructed 
him to defend the action. The presumption is that he has. 
Segarding the retaining of an attorney as a proceeding in the 
cause, costs had accrued to the defendant, and until they were 
fttid, there could be no discontinuance. The propriety of this 
practice has been veiy much questioned. It has been oh^tod 
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that it is too onerous upon a plaintiff to hold him responeible 
without notice, for the knowledge of the fact that an attorney 
has been employed, or impose upon him the duty of ascertain- 
ing it. On the other band, it is quite as objectionable that a 
defendant who has gone to the expense of retahiing an attorney 
should have that expense imposed on him, by the discontinuance 
of an action improperly brought Whatever may be said, 
however, for or against it, it is now too well settled to be dis- 
turbed. It was recognised and affirmed in White v. Smith 
(4 Hill 166), and has been, since the decision of Bobinson, v. 
Taylor^ the settled practice of this court. I do not think that 
the omission to pay the defendant's costs will* operate as a bar 
to the second suit. They may be paid at any time before 
answer, or, if the existence of the former suit is set up by way 
of answer, the plaintiff will be relieved upon motion upon the 
payment of the costs. 

The plaintiff must pay the defendant $5 costs within five days 
from the entry of this rule, or an order to stay proceedings vdaj 
be entered m parte. No costs will be granted on this motion. 



SUPERIOR COURT 

General Term, 

Present^ Oakley, Duer, and Paine, JJ. 

Fby v. Bennett. 

Only those allegatioDS in « complaint which the plaintifT mast prove on the tnal la 

order to maintain his action, are to be deemed material. 
In an aeUon for a libel where the words complained of are not actionable unless read 

in connexion with other circumstances, the complaint should allege those other 

cireomstances by way of inducement. 
Blatter of inducement, when necessary, may be traversed by the answer, and suck 

traverse will raise a material issue. 
Inuendoes should not be traveiaed, and if traversed, the traverse raiaea no "iMftitI 
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The mffidency of the oonq)lttnt may be considered od the argument of a demurrer to 

the answer. 
An allegation in an answer that the facts were tnie, " as this defendant has been 

informed and beiieyes/' is equiyalent to an averment upon information and belief. 
Where an alleged libel consists of a charge general in its character, a justificatioOy 

on the ground of the troth of the charge, must state the facts which show the 

charge to be true. . . 

Where an alleged libel is privileged only on the ground that certain events happened, 

the happening of those events must be sufficiently alleged by the answer to be true 

to enable the defendant to set up the defence of privilege. 
An answer is insufficient not only where it sets up a defence which is groundless in 

law, but when in the mode of stating a defence otherwise valid, it violates the rulea 

of pleading. 
Where circumstances are inserted in the answer which it is intended to offer in mitiga- 
tion, and not as a justification, it should appear by some appropriate averment that 

such circumstances will be offered in mitigation only. 

Action for libel. The complaint set forth that the plaintiff 
was the manager of an Italian Opera company, and that the 
defendant was the editor of a newspaper. That the plaintiff, for 
certain purposes named, had at great expense leased a theatre, 
purchased scenery, and engaged performers, and that the 
defendant, knowing the premises, ^'falsely, maliciously, and 
fraudulently intending and contriving to ruin the plaintiff in his 
character, credit, reputation, and business, and also contriving 
and intending to instigate quarrels between himself and those 
whom he had engaged, and for the purpose of breaking up the 
opera company of the plaintiff, and to destroy the harmony 
thereof, and then to charge the same to the vanity, ignorance, 
pretension, blunders, and mismanagement of the plaintiff, and 
to excite a conspiracy against the plaintiff, and to cause it to be 
believed that the plaintiff had fraudulently and dishonestly 
corrupted public newspapers to defame females in his employ, 
and was a common defamer of females, and to cause it to be 
believed that the plaintiff would illegally break his contracts, 
and to prevent him from making engagements with other artists, 
and intending to destroy any public performances of Italian 
Opera to any profit to plaintiff, and to hold him up to ridicule 
and contempt; and to vex, harass, oppress, and wholly ruin 
him, did on &c., at Ac, falsely, wrongfully, and maliciously 
compose and publish of and concerning the plaintiff, and of and 
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cfOncernitig his bnsinees and character, a certain fidee^ waA- 
dalous, malicious, and defamatory libel, containing, amongst 
other things, the false, scandalous, malicious, and defamatory 
matter following : — '' Only two niglitB have passed away (meaning 
two nights of said opera season), Wednesday for the aristocracy, 
and tbe extra night, as it is facetiously called, for the vulgar^ 
and already we have trouble in the green-room and excitement 
among the public. It appears to be a part of his system of 
independent newspaper criticism, his tactics, his energy, ht# 
genius, his wonderful talent as a manager in getting his critics 
to attack the females of his company. He began his system 
tpon Madame Pico ; he availed himself in her case of a happy 
indisposition, a fortunate sickness, then cancelled her engage- 
ment (meaning that plaintiff had availed himself of the sickness 
of said Pico, illegally and dishonestly to cancel her contract 
with plaintiff), and afterwards had her handsomely abused by 
his critics in some of the ignorant and black mail newspapers. 
Mr. Fry is only carrying out the same game with Truffi ; and 
the more this amiable woman and fair Italian artiste feels the 
lash, the sharper will Fry's critical whippers-in lash her in the 
purchased and corrupt newspapers under his control." 

The answer admitted that the plaintiff was the manager of an 
Italian Opera, and the defendant the editor of a newspaper, 
denied sufficient knowledge to form a belief as to whether th^ 
plaintiff had leased a theatre, &c., as alleged, and then proceeded 
as thus : — ^' This defendant has been informed, and believes it 
to be untrue, and denies that he, knowing the premises, either 
fillsely, maliciously, or fraudulently; or intending to ruin thtf 
plaintiff in his character, credit, reputation, business, or to insti- 
gate quarrels between the plaintiff and those in his employ, at 
for the purpose of •breaking up said Opera company, or destroy- 
ing the harmony of said company, and then to charge the same 
to the vanity, ignorance, pretension, blunders, and mismanage- 
ment of the plaintiff, or for the purpose of exciting a conspiracy 
against the plaintiff, or to cause it to be believed that the 
|)laintiff had fraudulently and dishonestly corrupted pnblie 
fiewspapers to defame females in his employ, and was a commoft 
defiuQxer of fetnalee, or to cause it to be believed that the plaintiff 
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would illegally itud wrongftilly l^i'eak his contracts, or to prevenl 
the plaintiff from making engt^ements with oflier artiste, or to 
destroy any public performances c^ Italian Opera to any profit 
to the plaintiff) or to hold him up to ridicule and contempt, of 
to vex, harass, oppress, and whoQy ruin the plaintiff, or from 
any fake, 6C»idalous, malicious, de&matoty, unjust, or unlawful 
motive whatever^ that this defendant did on, &c., or at any 
time, compose and publish of and concerning the plaintiff, or of 
and concerning his business and character, any false, scandalous, 
malicious, or defamatory libel, as alleged in the complaint.'^ 

The answer th^ alleged that one Signorina Truffi had, at A 
time and place named, by re£»on of sickness, been unable to 
«iU3tain to the conclusion of the piece the character of Norma, 
and that plaintiff had asserted that the sickness of said Trnffl 
%a0 feigned, and that afterwards attacks upon said Truffi 
appeared in a public newspaper, published or edited by a 
brother of the p1aintiff,in substance repeating the charge against 
said Truffi, of having feigned sickness, and that when the 
plaintiff was taxed with having instigated the publication of said 
charge, he did not deny, but tacitly admitted same. That in 
eonsequence of such charge,' said Truffi had published a card 
denying said charge. This card is set out verbatim in the 
answer. The answer then alleged that the plaintiff had entered 
into an engagement with one Pico, and that afterwards the said 
Pico became sick, and the plaintiff availed himself of such sick- 
ness to cancel said engagement, and that afterwards the plaintiff 
caused to be published an article, censuring and abusing said 
Pico. That the defencj^nt, to serve the cause oi truth and the 
interest of the public, employed competent persons to criticise 
the performance and management of said Opera company, and 
that as a statement of facts, and a criticism upon facts which 
had occurred in said Opeta company, he published the alleged 
libel. 

^^ That it was true, as stated in said publication, that only two 
nights of said Opera season had passed away, and already there 
was trouble in the green-room, and excitement among the 
public. That all the facts stated in said publication were, and 
are true, as this defendant has been informed, and believes, and 
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all the opinions, dedactions, and inferences therein stated were 
fair, reasonable, legitimate, and legal deductions from such facts 
and circumstances, and that the grounds thereof were fairly 
made known to and placed before the public in connexion 
therewith, and that said publication was lawful and privil^ed, 
as this defendant has also been informed, and as he believes." 

The answer concluded by the defendant's denying the inuen- 
' does laid in the complaint. Demurrer assigning for cause, inier 
alia: 

1st. That the matters in the answer were not legally pleaded, 
and constituted no defence or justification, and contained no 
mitigating circumstances legally set forth. 

2dl} . That repeating said libel, and alleging it to be true, on 
information and belief, was bad pleading. 

• 3dly . That the matters attempted to be put in issue by said 
answer were immaterial and irrelevant. 

The special term gave judgment for the plaintiff on demurrer. 
The deiendant appealed to the general term. 

By the Caurtj Dueb, J.* — It is alleged on the part of the de- 
fendant, that the answer has takeii issue on material allegations 
in the bill by denying : 

Ist. The intent of the publication. 

2dly. The truth of the inuendoes. 

Sdly. That it sets up valid defences by averring: 

The truth of the facts stated in the libel ; and 

Tliat the libel is a fair criticism on the conduct of the plaintiff 
as manager of the Italian Opera, and ^ publication therefore 
privileged. 

We shall examine these positions in the order in which they 
have been stated : — 

I^irsL The denial of the intent of the publication, as charged 
in the complaint. 

The publication set forth in the complaint, we do not hesitate 
in saying, is libellous on its face, as imputing to the plaintiff 



* We hiiye omitted from the opinion u deliTeied some paasftges applicable ezcla- 
liTely to this cate. 



CODE REPORTS.— NEW SERIES. 243 

Fry T. Beonett. 

dishonest practices and motives, and tending to expose him to 
public odium or contempt; and in all such cases, the malicious 
intent of the publication is not a question of fact, but a conclusion 
of law. It is the intent which the law implies, and which/ the 
plaintiff is therefore not required to prove, nor the defendant 
permitted to deny.* The law most wisely presumes that every 



* From the best attention we have been able to bestow on the subject, we conclnde 
that in pleadings goveroed by the code in an action for libel, an answer which alleges 
the absence of malice is not only a sufficient answer, but is probably the more or only 
correct mode of setting up the defence of privilege. In a suit for libel malico is the 
gist of the action, and prior to the code the declaration had to allege malice, either 
directly or by some eqoivalent averment. The plea of not guilty put the malice in 
issne. Cotton v. Brown, 3 Adol. &. £1. 312 ; Hoar v. Silverlock, Eng. Com. Fleaa^ 
Jan., 1650, and under that plea the defendant might introduce proof that the publica- 
tion was privileged, ib. Where the pica of not guilty was pleaded, either with or 
without any other plea, at the trial the plaintiflf began and proved the publication, the 
law presumed the plaintiiT ionocent of th^^ charge contained in the libel, and this pre- 
sumption involved another, that the hbel was false ; and from its faUity, in the absenee 
of any repelling proof, malice was inferred. From this it has been very generally, hot 
as we conceive very erroneously supposed, that in an action for libel it is not necessary 
for the plaintiff to prove malice. This error appears to proceed from disregarding the 
identity of inference with proof. *' We say of a fact it is proved when we believe its 
truth by reason of some other fact, from which it is said to follow." — Milt9 Logie^ 
b. 3, c. 1, ^ 1. And the law abounds with such cases. We prove the death of a man 
as conclusively by showing him absent and unheard of for a certain period of time aa 
by showing him to be actually dead, and after an heir has established his pedigree and 
right to recover by proof of absence, &o., of his ancestor, it is not disputed but that 
he has proved his pedigree and the death of his ancestor. In an action for libel the 
&et proved is the publication, and from which malice is said to follow. In this renae 
it is always necessary for the plaintiflf to prove malice, i. «., he must prove a fact from 
which malice follows as a legitimate conclusion. The plaintiff having proved a prima 
faeie case of malice, it is still open to the defendant to prove the abrence of malice, for 
if the absence of malice be proved the defendant is entitled to a verdict. But to entitle 
the defendant to a verdict, the entire absence of malice must be proved, absence both 
of malice in law and in fact. The defendant cannot prove the absence of malice in 
fact — that would be to prove a negative, but he may prove the absence of malice in 
law, i. e , he may prove a fact which rebuts the plaintifTs inferential proof of malice, 
and in doing this he throws on the plaintiff the onns of proving malice in fact. And 
onless the plaintiff does this, the inference is that no malice exists, and the defendant 
is entitled to a verdict. 

The code has abolished the plea of not guilty, and requires every defence to be spe- 
cifically pleaded, but the code has not taken away any defence which was formerly 
allowed. It has not, therafore, deprived the defendant of the right to put the malice 
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person endowed with reason foresees and intends all the mis- 
chievoQS consequences that may jnstly be expected to flow from 
his vohintary acts, and the administration of justice, both crimi' 
nalend civil, may be said to rest upon the solidity of this maxim, 
and the constant necessity of its observance. Hence, where the 
manifest tendency of a publication is to subject the person to 
whom it refers to public odium and reproach, the author or pub- 
lisher cannot screen himself from responsibility by averring that 
he acted from a sense of duty to the public, and not from malice 
to the individual. Unless he can establish by evidence the truth 
of his statements, he must answer in damages for the injury 
which he has occasioned, and which, as he ought to have fore- 
seen, he is presumed to have meditated. The absence of express 
malice — of malice in fact as distinguished from malice in law — 
may frequently operate to diminish the amount of damages, but 
can never be opposed as a bar to their recovery, except in that 
class of privileged communications in which expi'ess malice ia 
necessary to be proved to render the defendant liable. The rules 
that have now been stated, we have been accustomed to regard 
as elementary. They are laid down by all the text writers, and 
are declared or implied in numerous decisions. Without going 
through the cases, we deem it sufficient to refer to the judgment 



In issue. It was before put in ianie hj the plea of not gailtjr ; it may now be pot in 
tame by a epecifie answer. 

If an answer deo3ring any malice may be pat in, it is tbe proper mode of setting up 
the defence of privilege. Privilege is a legal eondnsion, that a publication, under 
certain cireomfltanees, rebuts the presumption of malice, and the legal conclusion, and 
not the facts which go to establish such conclusion, should be pleaded, DoUner ▼. 
Gftftson, 3 Code Rep. 153 ; Pattiwn ▼. Taylor, 1 Code Rep. N. S. 174. 

The ca^e of an action on a protniasory note seems to afford an apt iilufltration of 
9ar view of this subject. There, on proof of the making, the coneideration for the 
making ia presumed, but if the defendant prove enough to rebut the presumption of 
eonsideratioo, then the plaintiflf must prove consideration or he cannot recover. We 
will urge another argument in favor of our view— it does not prejudice the plaintiff. 
An answer setting up the abeanee of malice would be no obstacle, in the absence of 
proof by the defendant, to prevent the plaintiff recovering on proof of publioaiioA 
merely. The answer Betting up the absence of malice tenders an issue the affirmative 
of which is with the defendant, and if that were the only answer he would have to 
begin on the trial and prove enough to robot the preramed mghee in Imw, and if hft 
did not the plaintiff would be entitled to a venUet withoet any proof. 
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of the King's Bench, as delivered by Mr. Justice Bayley, in 
Bromage v. Proper (4 B. & C. 252, 268). In the opinion of 
this learned jndge, all the prior authorities are carefully examined, 
and the distinction which ho deduces fi*om them between malice 
in law and malice mf<ioi^ is not only lucidly explained, but vin- 
dicated by reasons of unanswerable force. 

The defendant in this case has not denied that the publication 
in question was made by him, ^* of and concerning the plaintiff," 
and his denial that it was made with the intent and motives set 
forth in the complaint, is either a denial that the publication is 
libellous at all, which is an objection that he could only raise by 
a demurrer; or it is an attempt to submit to the jury, as a ques- 
tion of fact, the existence of the malice which the court is bound 
to infer. Hence, unless it shall hereafter appear tbat the denial 
of a malicious intent is connected with and forms a part of the 
defence of privilege, the issue which it forms must be rejected 
as immaterial. 

It was strongly pressed upon the argument, that the defendant 
was under the necessity of traversing the allegations in the com^ 
plaint relative to the intent of the publication, since these allega- 
tions, from their bearing upon the question of damages, ought to 
be regarded as material, and consequently that the defendant^ 
by not denying them in his answer, would be precluded from 
contesting their truth upon the trial; but we have frequently 
decided, and until a different construction of the code shall be 
enforced upon us by a higher authority, must continue to decide 
that only those allegations in a complaint are to be deemed, ma- 
terial, in the sense of the code, which the plaintiff must prov0 
'Upon the trial in order to maintain his aotiofi. It is upon these 
only that an issue can properly be taken, and it is of these only 
that the truth is admitted by the omission in the answer of a spe- 
eifie denial. The allegations which relate to the intent and mo- 
tives of the defendant may possibly be sustained by evidence 
upon the trial, and may thus operate to enhance the damagei, 
but as none of them are necessary to be proved to entitle the 
plaintiff to recover, none were necessary to be inserted in the com- 
plaint ; and, although they may not be liable to rejection as in?e- 
le^ramty th^may be Justly treated as redundant and anperfluous. 
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Secondly. We proceed to the next inquiry, whether a valid 
issue is formed by the denial of the truth of the inuendoes ? 

An inuendo, so far from being an averment of facts upon 
which an issue can be taken, is not an averment of facts at all ; 
it is merely an inference of reasoning from certain premises, and 
although, when improperly framed, it may in some cases tend to 
justify a demurrer, in none is its truth or falsehood a question for 
consideration by a jury. [See, however, 2 Stark, by Wend. 46(52).] 

Mr. Starkie has very correctly defined an inuendo as ^' an ex- 
planation of the meaning of the words published or spoken by a 
reference to facts, previously ascertained by averment or other- 
wise." (1 Starkie by Wend. 418, 431.) As its sole oflBce is ex- 
planation, it cannot introduce new matter, or enlarge, in any 
degree, the sense of the words to which it relates. If it enlarge 
the sense materially, which can only happen when the sense 
which it attributes to the words is that which alone renders them 
actionable, the proper course of the defendant is to demur, and 
if the court be of opinion that the inuendo is not justified by the 
antecedent facts to which it refers, and that rejecting it the words 
are not actionable, it is certain that judgment will be rendered 
in his favor. But it is evident, that if the inuendo could be pro- 
perly construed, as tendering an issue of &cts, it would be the 
duty of the court, instead of rendering judgment for the defend- 
ant, to overrule his demurrer, and compel him to plead. Where 
the words, although their sense may be enlarged by the inuendo, 
are plainly actionable upon their face, a denial of the truth of 
the inuendo would be frivolous and nugatory. As, rejecting the 
inuendo, the cause of action would remain, the denial would be 
immaterial as an issue of fact, and groundless as an issue of law. 
And the same observations apply, when the explanation of the 
inuendo corresponds entirely with the unambiguous meaning of 
the words, or is a plain and necessary deduction from the facts 
previously averred. In brief, the question which an inuendo 
raises, is, in all cases, a question not of fact, but of logic. It is, 
simply, whether the explanation given is a legitimate conclusion 
from the premises stated ; aud to determine this question must 
be, in all cases, the exclusive province of the court 

Hitherto, we have cited no authorities in support of these 



CODE REPOETS.— NEW SERIES. 247 



Fry V. Bennett. 



poBitions, nor do we deem it necessary to refer to any, except the 
learned treatise of Mr. Starkie (pp. 418, 482), in which the Eng- 
lish cases are collected and explained, and the judgment of our 
own supreme court in the early and leading case of Van Vechr 
ten T. IlqpkinSj 5 John. R. 211. 

In closing this branch of the discussion, it seems expedient to 
notice an important change in the rules of pleading in actions 
for libel or slander, which has been introduced by the code. 
Formerly, in all cases in which the application of the words pub- 
lished or spoken was tmcertain^ or their mecminff ambiguous, 
and 'their application to the plaintiff, or their meaning as libel- 
lous or slanderous, could only be determined by a reference to 
extrinsic facts, an averment in the declaration of the existence 
of these facts was indispensable ; and it was in these cases only 
that, strictly speaking, an inuendo was necessary. 

But the code provides that, hereafter, ^' it shall not be neces- 
sary to state in the complaint any extrinsic facts for the purpose 
of showing the application to the plaintiff of the words which 
are set forth as the cause of action, but it shall be sufficient to 
state generally, that they were published or spoken of and con- 
cerning the plaintiff." (§ 164.) We have reason to know that 
this provision is construed by many as superseding the necessity 
of stating extrinsic facts in aU cases whatever, but in reality it 
is carefully and very properly limited to the cases in which proof 
of extrinsic facts is necessary to fix the application of the words, 
not to determine their meaning.* Hence, where the meaning of 
the words is so ambiguous that extrinsic facts are necessary to 



* In Pike ▼. Warmer (6 Pr. R. 99), Harris, J., says: Where the words used con- 
vey a clear and direct imputation of a slanderous character, they are actionable in 
themselves. They need no colloquium or other aTeiment to aid them in support of 
the action. But whore the words themselves are ambiguous, or where the subject 
matter to which they are intended to relate, or the person to whom they are intended 
to apply is uncertain, then at conmion law they need the aid of a colloquium or other 
averment to help them in sustaining the action. In one of these particulars, and only 
In one, the code has changed the common law role of pleading. Now, even though 
it may be uncertain to whom the words were intended to apply, it is no longer neces- 
sary to insert in the complaint any averments showing that they were intended to 
apply to the plaintiff. But in other respects the same averments are requisite in plead- 
ing nnder the oode^ as at eommon law. 
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be proved, to show them to be actionable at all, the necessitj of 
stating these facts by an explicit averment is precisely the same 
as it has always been. As these facts must be proved to enable 
the plaintiff to maintain his suit, they are material and issuable 
in their nature, and a change in the rules of pleading that would 
have released the plaintiff from the obligation of stating them in 
the complaint, and thus have taken from the defendant the op- 
portunity of controverting them in his answer, would have beea 
highly inexpedient. Whether the change that has been made, 
limited as it is, was entirely judicious, may be seriously doubted.* 

Thirdly. Having aiTived at the conclusion, that the answer 
in this case has failed to make an issue upon any material alle- 
gation in the complaint, we are next to inquijre, whether it ha9 
set up a valid defence. 

In order that our observations upon this question may be 
clearly understood, it will be necessary to recite that passage in 
the answer, in which the defences of ^' truth and privilege," it la 
alleged, are contained : 

^^ And this defendant further says, that all the facts stated in 
said publication were and are true, as this defendant has been 
informed and believes, and all the opinions, deductions and 
inferences therein stated, were fair, reasonable, legitimate and 
legal deductions from such facts and circumstances, and that the 
grounds thereof were faiiiy made known to, and placed before 
the public, in connexion therewith, and that said publication 
was lawful and privileged, as this defendant has also been in- 
formed and as he believes." 

Our ii]*8t observation upon this passage is, that it is so expressed 
as to render it difficult, if not impossible, to say whether truth 
and privilege were meant to be alleged as separate defences, or 
the defence meant to be relied on was not that of privilege alone. 
It is doubtful whether the defendant intended to say that the 
facts being true, and the inferences therefrom fair and reasonable, 
the publication was therefore privileged ; or that the &cts were 
true, and also that, without reference to the truth or falsehood of the 
facts, the publication was {H'ivileged ; and this uncertainty wae 
held by the judge from whose decision this appeal was taken, to 

* See Kimn^ r. Nm$k» 3 GflMl. 177. 
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be alone a fatal objection to the answer. Certainly, the code 
reqaires (§ 15^0) that separate defences shall be separately stated, 
and the opinion of the judge at special term, that the blending 
together, in one statement, two defences, which in themselves 
are distinct and independent, is not an objection pf form, but 
renders the answer under the code insufficient in law, seems to 
be fully sustained by the supreme court, in Boyce v. Brown (7 
Barb. S. C. E. 80). We deem it unnecessary, however, to ex- 
press any opinion as a court, upon the question whether an un- 
certainty, which results solely from an ambiguous form of expres- ^* ^^/ 
sion, and which might have been removed by a proper motion 
at chambers, is alone a valid ground of demurrer ; but shall adopt, 
for the purposes of this opinion, that construction of the answer 
upon which the counsel for the defendant have insisted, namely, 
that the defences of truth and privilege are separate in them^ 
selves, and are separately stated. 

The allegation that ^^the &ctB were and ore true, as this 
defendant has been informed and believes,*' was construed by 
the judge below, as affirming only the information and belief of 
the party, not the truth of the facts ; but although such is the 
obvious interpretation of the words, we think that in pleadings 
under the code, they may reasonably be construed as an aver- 
ment, vpon mforrrudion cmd helief^ oi the existence of the facts ; 
and such is the construction that will hereafter be given to them 
in all cases in which the existence of the facts thus referred to is 
necessary to be proved to constitute a defence. 

The sole question, therefore, in relation to the validity of this 
defence as pleaded, is, whether a general averment of the truth 
of the facts is a sufficient justification of the libel, which it cer- 
tainly is not, if we are to be governed by the rules of pleading 
. that were in force previously to the adoption of the code. 

The code, in abolishing a division of actions that was in a 
measure arbitrary, and all forms of pleading inconsistent with 
its own provisions, ha0 been careful not to abolish those rules of 
a sound logic by which the sufficiency of pleadings is to be 
determined (§ 140). Bules which were purely technical, and 
had a reference solely to the particular form of the action in 
which they were applied, are doubfless aboliahed ; Inrt those 

17 ' 
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which, having their foundation in reason and good sense, lend 
an important aid in the investigation of trnth, and manifestly 
tend to the furtherance of justice, retain all their original force 
and authority ; and of these, none was more clearly established 
than that which declares that when a defamatory charge is 
made in general terms, it can only be justified by a specificar 
tion of the facts upon which the defendant relies to establish its 
truth. Where, for example, the charge is, that the plaintiff is a 
tfoindler or thief, a defendant who justifies must set forth with 
all requisite certainty of time, place, and persons, the particular 
acts of fraud or felony which he intends to give in evidence in 
support of his accusation, and a mere repetition of the charge} 
or a simple averment of its truth, as constituting no defence, 
would entitle the plaintiff to judgment. The law is not so 
unreasonable as to expect that the plaintiff in such a case shall 
proceed to a trial prepared to explain and vindicate every action 
of his life; yet this he must be, unless the defendant shall be 
required to specify the acts which, in support of his defence, he 
intends to impeach.* Nor, in requiring this, does the law 
impose any hardship upon the defendant. If, when the libel 
was published or slander uttered, he had no knowledge or infor- 
mation of any facts that could be given in evidence to establish 
its truth, he i9 without excuse, and is justly liable to the penalty 
of damages ; and if he possesses the knowledge or infonnation, 
there can be no difficulty in his stating the fistcts, which he 
believes to be true and expects to prove. {J^Anaan v. JSt^ulrii 

1 T. B. 748 ; Zone v. JSinoman^ Price 76 ; Morris v. Langdaley 

2 B. &. P. 284; Holmes v. CcOe^^ 1 Taunt. 343; Vaai JBTessv. 
HamiUony 19 John. 368.) 

It is evident from these observations that the rule in question 
cannot be regarded as technical and formal On the contraiy, 
as its object is to secure a £ur trial between the parties by 
preventing the injustice that may result from surprise, and such 
is its manifest tendency, the protection which it affords to a 

* In Soviet ▼. Wooden (6 Pr. R. 84) Cadff, J., aays.'^When a defendant in an 
action for alander intends te justify the speaking the slanderous woids (on the ground 
that they are true), he must stale mttk facts as will idiow the pluiittf gtilty af the 
imisted t« Um (4T!r. E. M, 347X 
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plamtiff is not only reasonable, but necessary. It is one of those 
rules for ^* determining the suifioieney of a pleading," which the 
framers of the oode, so far from meaning to abolish, were solicit 
tons to preserve ; and we are cleariy of opinion that it is the 
duty of judges to apply it, as hitherto it has been applied, to 
OTery case where tiie imputations upon the character, of the 
plaintiff are conveyed in general terms, which, if true, may be 
shown to be so by evidence of the particular &ct8 which by 
implication they assert. The libels set forth in this complaint 
are, as it seems to us, without an exception of this character. 

The libel which is the immediate subject of consideration 
allies, in substance, that it was a part of the system of the 
plaintiff, as manager of the Italian Opera, to employ his eritiea 
in attacking, in corrupt and purchased newspapers, the t&maim 
of his company, and the answer is, in our judgment, insufficient, 
in not stating the names of the critics liius employed, of the 
females attacked, and of the corrupted newspapers in which the 
attacks were published, the substance of the articles thus pub- 
lished, and the time and place of their publication. All these 
circumstances ought to have been known to the defendant 
before he published the libel, and if they were not, he tocdn 
upon himself the risk, and mi|st bear the oonsequ^ices of ite 
publication. 

It has, however, been insisted that this objection to an answ^, 
fliat the defence of truth is not set £»rth with all the partioularity 
and certainty which the law requires, can no longer be raised 
by a demurrer. The insufficiency of an answer, which is now 
the only ground of a demurrer, it is asserted must be construed 
to mean the entire insufficiency in law of the defence whieh it 
idleges, and cannot therefore be said to exist when it is only the 
form of pleading a defence, and not its Aubstance, that is 
erroneous or defective. That such, however, is not the true and 
reasonable construction of tiie code we think may be rendered 
evident by a very brief examination of some of its provisions. 
The roles for ^^ determining the sufficiency of pleadings " to 
which the code refers, and whieh, except as modified, it has 
been frequently and very properly deeded that it retains, are 
manifestiy rules of pleading and not of law. (Oode, § 140} 
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MM V. ThaicAer, 2 Code Bep. 8; KwwUb y. Oe^ A. 69; 
Bochester City Bank ▼. Suydanij 6 Pr. K 216 ; WiOiams y. 
Ilayesy id. 472 ; Bayoe r. Bfmon, 7 Barb. 6. C. R 80.) The 
authors of the code would have transcended their powers, had 
they attempted to alter the rules of law which determine the 
validity of a cause of action or of a defence — and, in truth, no 
such attempt has been made. Their labors have been strictly 
confined to procedure and pleading ; and, as the only rules ^' for 
determining the sufficiency of pleadings" which they have 
modified are rules of pleading (§§ 161, 162, 163)» it necessarily 
followB that it is to thew alone that section 140 must be con- 
strued to refer. Hence, when by the application of these rules 
SI answer is found to be insufficient, we cannot doubt that its 
' ^7 insufficiency may be declai^d upon a demurrer ; and this must 
be BO, unless we suppose that ^^insufficiency" in the sectioii 
which gives the demurrer (§ 153) has a different meaning from 
that which it manifestly bears in the section which prescribes 
the rules by which the fact of insufficiency is to be ascertained 
— a supposition which we regard as gratuitous and unreason* 
able. The words of the section authorizing a demurrer for 
insufficiency, in requiring the grounds of the demurrer to be 
stated, lead to the same conclusion that the term " insufficiency" 
is used in its broadest legal sense, since, if there are no other 
grounds of demurrer than that the answer contains no denial 
of the cause of action, and sets up no defence valid in law, we 
oan perceive no reason why any other than a general demurrer, 
averring that the answer is not sufficient in law to bar a recovery, 
should be required or allowed. We must therefore adhere to 
the opinion, Ihat an answw is to be deemed insufficient in the 
sense of the code, not (mly where it sets up a def^nice which is 
groundless in law, but when in the mode of stating a defence, 
otherwise valid, it violates those primary and essential rules of 
pleading which the code has studiously retained.* 

As firom the defective mode in which it is pleaded, the defence 
of the truth of the libels cannot be sustained, we shall proceed 

as iDnfficient rqdy lee JSm v. ITmA. UmL Im$. Co., ante p. 185. 
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to consider whether their publication can be justified, or more 
properly excused, on the ground of privilege. 

We understand the learned counsel for the defendant to con- 
tend that the question of privilege is in all cases a question of 
£M^t, which it belongs to a jury alone to determine, and if this 
be so, it is a necessary consequence, that a demurrer, which 
seeks to withdraw this question from the consideration of a jury, 
must be overruled. But, although in some cases the claim of 
privilege is a mixed question of law and fact, that it is in all a 
question which it is the exclusive province of the jury to decide, 
is a position that we cannot hesitate to reject. It has no real 
support from any adjudged case— it attributes a dangerous 
power to the jury — it robs the court of its appropriate Aincti<nifl, 
and, in our judgment, if admitted to be true, would subvert the 
whole law of libel as it has hitherto been understood and admi- 
nistered. It could no longer be said with truth, that private 
reputation is at all under the protection of the law, should it be 
held, that in every case in which the defence of privilege is 
raised — ^and it may be raised in all — it is in the power of the 
jury, in the exercise of an arbitrary discretion, to grant or wiUi- 
hold the protection that is sought We say advisedly, ^^ in the 
exercise of an arbitrary discretion," for such is the discretion 
which is not restrained or limited by rules of positive law, and, 
if the law has not defined the cases in which the claim of privi- 
lege may be justly admitted, the discretion of a jury, in allowing 
or rejecting tiie claim, is plainly unlimited and absolute. Such, 
however, is, assuredly, not the actual state of the law. On the 
contrary, the law has most carefully defined and distinguished 
'the several classes of cases, in which alone a publication, 
libellous on its face, may be excused as privileged {Oook v. jHiUy 
8 Sand. S. 0. R. 341), and whether the case of a defendant, who 
in his answer sets up this defence upon his own statement of the 
filets, can be properly referred to any one of these classes, is the 
question which a demurrer to his answer of necessity raises, 
and which, when it is thus raised, the court is bound to deter- 
mine. 

It is this question, therefore, in its applicatiaa to ih» present 
ease, that we shall now examine. 
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13ie defendant, as the editor of a public jounukl, if not aotoatad 
by private malice, had an undoabtod right to criticise and con- 
demn the actB and conduct of the plaintiff, as manager of the 
Italian Opera ; and if the plaintiff were, in fact, guikjr of the 
yariona acta which the aucceeaive publications of the defendant 
impute to him, the animadversions upon his conduct, which 
those publications contain, are fully warranted, and the infer- 
ence that he was unworthy of public confidence and support 
was, in the language of the answer, ^' a just and legitimate 
deduction." But to render the critical animadversions of the 
defendant justifiable or pardonable, the truth of the fiicts upon 
which they were founded must be established or admitted ; finr, 
although the criticism may be just, upon the supposition that 
the facts are true, yet, if they are jEUse, the imputations which 
they convey upon the character and motives of the pluntiff may 
be an aggravated libel, fully entitling him to the damagea 
which he claims. 

If the plaintiff had been in the habit of bribing newspaper 
editors and critics to defame the females of his company, the 
defendant may well be excused for inferring and predicting that 
in the season then commenced, he would pursue a similar coiuae 
cS baseness and dishonesty. But, if the truth of the facts thus 
charged upon the plaintiff is not so alleged that it can be given 
in evidence upon the trial, the publications in which they are 
contained, facts and comments, inferences and deductions, oa 
well as statements, must of necessity be treated as malicious and 
serious libels, for which the defendant must answer in damagea. 
In this, and in all cases in which a publication, libellous in ita 
tendency, is sought to be excused as a just, and, therefore, 
privileged criticism, the defences <^ trntix and privilege are 
inseparably connected ; and, as in the present case, that of truth, 
we have shown, cannot be admitted, we have no alternative but 
to say, that of privilege must be equally rejected. The libek 
whidi are the subject of complaint do not consist in deducti<»s 
and inferences from acknowledged iacts, but in the assertion (^ 
fiicts, and the imputation of designs and motives which, unless 
the defendant, under corrected pleadings, shall prove to be true, 
he cannot be justified or excused for publiahia^ 
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Our conclusions are, that as the answers to the sereral libels 
contained no denial of any material allegation in the complaint, 
and set up no valid defence, the plaintiff must be entitled to 
judgment upon the demurrers, unless the demurrers themselves 
are essentially yicions, or the complaint radically defective. 

There are only two of the objections to the demurrers that we 
deem necessary to notice, and these are not easy to be recon- 
ciled. In truth, they seem to involve a plain contradiction, 
since the first is, in effect, that the demurrers are too hroad^ and 
the second, that they are too naaroy). Still, as one, though not 
both, of these objections may be well founded, both must be 
considered. 

The demurrer is said to be too broad, as embracing, not only 
those parts of the answer to which our past observations have 
referred, but also those which allege facts and circumstances, 
which, although not amounting to a full defence,' may properly 
be given in evidence, in mitigation of damages. The argument, 
however, that the demurrer is, for this reason, too extensive, we 
think is founded upon a very erroneous interpretation of the 
code. It is true that section 165 permits matter in mitigation 
of damages to be set forth in the answer, but this is only allowed 
when the truth of the defamatory matter is properly averred \* 
and as we have decided that in the present case the truth has 
not been sufficiently pleaded, it follows that the allegation of 
mitigating circumstances must also be rejected, and it is, there- 
ibre, properly comprehended in the demurrer. Nor is this all ; 
we are clearly of opinion that when circumstances, which can 
only be given in evidence in mitigation of damages, are set 
fordi in the answer, it must be distinctly stated that it is with 
that view, and for that purpose only, that they are introduced, 
since otherwise the plaintiff will have a right to infer that they 
are relied on as a bar to the action, and upon that ground may 
properly demur to them. This necessary distinction between 
matter in mitigation and matter in bar is not made in any one 
of the answers. 

The demurrer is said to be too narroWi as not embracing those 



• See Qruhmn y. SUmB, ante p. 181 
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parts of the answer which contain a denial of the matters of 
inducement set forth in the complaint. The reply is, that as the 
matters of inducement averred in the complaint in this case con- 
stitute no part of the cause of action, it was not necessary to 
traverse them in the answer. The issues thus formed must be 
regarded as immaterial, since the judgment to be finally ren- 
dered cannot depend upon their determination. If the answer had 
contained nothing more than a denial of the matter of induce^ 
ment, it is clear tliat the plaintiff would have had an immediate 
right to demand a judgment, and the effect must be the same if 
' the answer shall be reduced to that state by the allowance of 
the demurrers. The demurrers embrace all those portions of 
the answer which profess to contain, or can be construed as 
intended to contain, any defence to the action, and consequently 
those portions which, as they contain no defence, create no 
obstacle to the judgment which the plaintiff asks, although, 
perhaps, they might have been included, are, with entire safety, 
omitted. The objections to the complaint will be disposed of in 
few words. 

We do not at all doubt that upon the argument of a demurrw 
to an answer, the defendant may attack the complaint, but the 
grounds of the attack, to render it successful, must be such as 
I ., )/^ would have entitled the defendant to judgment, had he elected 
" to demur instead of answering. The first objection in this case, 

that the complaint does not state facts sufficient to constitute a 
cause of action, is of this character, and would indeed be con- 
clusive, if well founded ; but, as we are of opinion that the 
publication set forth in the complaint is a libel upon its &ce, 
and that it is sufficiently averred that it was published of and 
concerning the plaintiff, the objection must be dismissed as 
untenable and groundless.* 

Judgment for plaintiff, with leave to the defendant to amend 
on payment of costs.f 



• See 2 IfiU, 983, 318. 
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COUET OF APPEALS. 
Giles v, Lyon, AppeUant^ and ATRESy Respondent, 

The code has ftboliehed the formal distinction between law and eqnitj. 

Law and eqaity are now blended and formed into a single system combining the 

principles pecnliar to each. 
The phrase " equity cases'* In the code, section 47, must be confined to salts in 

equity commenced prior to July, 1848, and then pending in the supreme conrii 
The anthority of the supreme court to transfer " equity- cases** to the superior 

court is therefore limited to suits in equity commenced prior to July, 1848, and 

then pending in the supreme court 

Appeal from a judgment of the superior court, under the fol* 
lowing state of facts. The appellant Joseph Lyon is the adminis- 
trator of one David Lyon, deceased. The respondents, Ayres 
and Benjamin, are the administrators of one Matilda Lyon, de- 
ceased. Matilda Lyon was a daughter of the said David Lyon. 
The plaintiff Giles had executed a mortgage to the said David 
Lyon in his lifetime, and which remained tmsatisfied at his 
decease. The amount due on this mortgage was claimed of 
Giles both by the appellant and the respondents, and each party 
had given notice to Giles not to pay the mortgage to the other 
party. The appellant claimed, as administrator of the said 
David Lyon, and the respondents claimed as the administrators 
of Matilda Lyon, to whom, as they allege, in her lifetime an 
assignment of the mortgage had been made by the said David 
Lyon in his lifetijne. This being the position of the parties, the 
plaintiff, Giles, in December, 1848, commenced an action in the 
supreme court against the said Joseph Lyon and the said Ayres 
ajid Benjamin, in the nature of a bill of interpleader. The 
plaintiff, by his complaint, after setting out the foregoing fitcts 
and his readiness to pay the mortgage money into court, prayed 
that the defendants might be ordered to interplead. The defend- 
ants put in their answers. The answer of Lyon denied the repre- 
sentative character of Ay^es and Benjamin, and the cause was 
in this position when it was by an order of the supreme oouit 

17 
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transferred to the superior court The remaining material fiEUSts 
are stated in the opinion of the Court 

By the Court, Gardineb, J. — April^ 1851.— The complaint in 
this case was in the nature of a bill of interpleader, filed bj the 
plaintiff, against the appellant and the respondenta In October, 
1849; the superior court, by their decree, determined that the 
action was properly brought, and that the defendants interplead. 
The defendants then, as it would seem from the record, imme- 
diately proceeded to introduce testimony, without any other 
pleadings than their respective answers in the original suit ; and 
of course without any issue formed directly between the litigants. 
Upon the evidence thus given, the court gave judgment for the 
respondents, the administrators of Matilda Lyon, against Lyon the 
appellant, who was the administrator de bonis non of David Lyon 
deceased. The appellant objects, that the superior court never 
acquired jurisdiction of the cause, and that the decree should 
consequently be reversed. 

The suit was commenced in the supreme court in December, 
1848, and was subsequently transferred to the superior court in 
the city of New York, as appears by the pleadings, and the 
captions of the decrees made in the cause, in pursuance of the 
47th section of the amended code of 1849. By that section, the 
supreme court is authorized, by order, to transfer to the superior 
court, all civil suits at issue at the passage of the act (12th April, 
1849), that /rom and after the first of May, 1849, shall be placed 
upon the calendar of the supreme court in the city of New Yorl^ 
and which shall be in readiness for hearing on questions of law 
only, or are equity cases. That the cause was not in readiness 
for a hearing when transferred is clear ; because the appellant 
had distinctly put in issue, by his answer to the complaint, the 
representative character of the respondents. That fistct was 
indispensable to the relief sought, and must be established before 
there could be a decree that the defendants interplead. Again, 
the decree recites that the cause was heard on the pleadings, and 
the documentary proo& taken at the hearing in the superior 
court The suit, therefore, was neither " in readiness for hear- 
ing" in the supreme courts nor did its determination involve 
" questions of law only." 
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The Temaining question is, was it an equity case, within the 
meaning of the above section? The 69th section of the code 
declares, that the distinction between (Ktiona at law and suits 
in equity, and the forms of such actions and suits, shall be abo« 
lished ; and thereafter there should be one form of action for the 
protection of private rights, &c., which should be denominated 
a "civil action." The preamble to the act declares, "that it is 
inexpedient that the distinction between legal and equitable 
remedies should be longer continued." This was the great 
object to be attained by those who framed and those who 
adopted the code ; and it should be kept steadily in view by 
those who are called upon to interpret and apply its provisions. 

The legislature, l)y the section above quoted, sought to accom- 
plish the object indicated in the preamble, by abolishing the 
formal distinction between law«and equity. They were to be 
blended and formed into a single system, which should combine 
the principles peculiar to each, and be administered thereafter, 
through the same forms, and under the same appellation. A&st 
ordaining a new name for all proceedings to be thereafter insti- 
tuted, for the redress of private grievances, the legislature could 
not have intended to annul their own work by another provision 
in the same a«t, and fonning a part of the same system. The 
code took eflFect in July, 1848. It was amended in 1849, when 
the forty-seventh section was made part of it, and the whole was 
then adopted as a single act of legidation. The statute did not 
interfere with suits commenced prior to, and pending on, the 
first of July, 1848 ; nor in general, with the former practice 
applicable to them. They were known and distinguished under 
the old system, as suits at law and equity cases, and they were 
thus designated under the new. {Sess, Latos, 1849, p. 705, § 2 ; 
706, § 3.) The phrase " equity cases," therefore, occurring in 
the :forty-seventh section, must be confined to suits in equity 
commenced prior to July, 1848, and then pending in the supreme 
court The accumulation of causes of this character in the for- 
mer court of chanceiy, and the embarrassed condition of the 
new courts, particularly those in the first district, in consequence 
of their transfer to them, was notorious ; and one great object in 
creating a new branch of the superior court was, to relieve the 
supreme court of that district firom the burden of investigating 
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and determining causes which were not properly their own. 
The forty-seventh section was designed as a remedy for the dif- 
ficulty, and framed accordingly. It is in terms limited to suits 
at issue at the passage of the act, of which it is a part. This, in 
e£fect, would confine the operation of the provision to suits in 
equity, pending on the first of July, 1848, as very few cases 
under the new system would have been commenced and put at 
issue, during the intervening period. But however this might 
have been, they were not " equity cases." None thus distin- 
guished could be commenced, put at issue, or upon the calendar, 
after the first of July. (§ 69.) There could be no complainant ; 
the distinctive appellation of the prosecuting party under the 
old system of practice. (§ 70.) By the construction suggested, 
the forty-seventh section is sensible and consistent with the sub- 
sequent provisions and the general design of the statute. 

On the other hand, if *^ equity cases," as the respondents insist^ 
is held to include aU suits in which the relief sought is of an 
equitable character, the legislature are made to confer a power 
upon the supreme court, by reviving a distinction and adopting 
a nomenclature in one section, which they had expressly abo- 
lished in another of the same statute. A repugnancy so abso- 
lute between different parts of the same system, should be 
avoided if possible. We think it may be, and are all of opinion 
that the authority of the supreme court, under the forty-seventh 
section, is limited to equity cases commenced under the former 
practice; that they consequently had not the right to divest 
themselves of jurisdiction in the present case, or to confer it upon 
another tribunal. 

The judgment of the superior court must therefore be reversed, 
and the cause remitted to the supreme court for further pro* 
oeedinga 

Judgment reversed. 



[ 
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COURT OF APPEALS. 
Gbiswold t;. Sheldok. 

The 80th sectaon of the jndioUry act of 1847 (Laws of 1847, p. 828^ eonfeiTiiig 
oiigiiud jorisdictioii on the oonnty conrtfl^ said to be uncoiutitutioiiaL 

The decision in Beeeher y. Alien (6 Barh, S. C. R. 169), questioned. 

A judgment of the oonnty court for an amount exceeding the joriBdiotion of the 
court 10 Toid. 

One point raised in this case was the validity of a judgment 
of a county court. It appeared that on the 7Ui of July, 1847, 
the defendant recovered by confession a judgment in the county 
court of Washington county for $5000 debt, $25 damages and 
costs. On the trial in June, 1848, it was held that the judgment 
was void, as being for an amount beyond the jurisdiction ($2500) 
which that court possessed imder the judiciary act of 1847. 
There was an appeal to this court ; and on this point, 

Bronson, Ch. J. {Aprils 1851), said — The county court judg- 
ment is void for the reason assigned at the circuit, that it is for 
an amount exceeding the jurisdiction of the cxDurt, as prescribed 
by the judiciary act of May, 1847 (Laws of 1847, p. 828, § 30). 
And I think it open to the fiirther objection that the statute con- 
ferring original jurisdiction on the county court in common law 
actions is unconstitutional and void (Cbn., Art, 6, § 14). Although 
two of the learned judges in one branch of the supreme courty 
whose opinions are entitled to the highest respect, have arrived 
at a diflferent conclusion {Beeeher v. AUen^ 5 Barb. S. C. R 169), 
I must say, that after carefully considering the question I have 
never been able to entertain a doubt that the statute is in con- 
flict with the constitution, and cannot stand. But as it is not 
now necessary to discuss the question, the judgment being also 
void on another ground, I shall do no more than declare my 
opinion, without assigning the reasons on whicll it is founded. 
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I need hardly saj that the question will remain open for consi- 
deration should it ever be brought before this court 

[NoTib — ^Tlie portion of the constitution referred to we presume to be tliat wliicfa 
Is in these words: **T1ie county court Bhall haye such jurisdiction in oases arising 
in justices* courts and in speeial oases as the legislature may prescribe, but shall 
have no original civil jurisdiction except in such special caseSb** The 80th section 
of the judidary act is repealed, but the remarks of the learned chief justice apply 
with equal force to section 80 of the code. The question seems to turn on the 
meaning of the word "original" In the connexion in which the word is used it 
may mean either the inherent jurisdiction of the county court at common law, or 
the jurisdiction of an action commenced in such court — an criginal {oriffinating) 
as distinguished from an appelate jurisdiction. Chief Justice Bronson seems to 
regard it as having the latter signification, but we consider it to have the former, 
and that the purpose of the constitution was to deprive the county court of its 
common law jurisdiction, and then by these words in a subsequent part of the 
same section, *' Inferior local courts of civil and criminal jurisdiction may be 
bUflhed," leave the legislature to define the jorisdietion <^ such courts. — Eek] 



COURT OF APPEALS. 

Eno v. Woodworth. 

It is questionable whether it would be good pleading under the code to follow 
the old form, and say the defendant is indebted to the plaintiff in a certain sum 
of money had and received by the defendant for the use of the plaintift 

This action was commenced in Nov., 1848, and was brought 
bj the plaintiffs as assignees of one Bonesteel to the defendant, 
as part of the purchase money for a tract of land in Wisconsin. 
The agreement for the sale of said land, and under which the 
payment was made, contained a provision by which the defend- 
ant agreed to refund the purchase money if Bonesteel desired 
it Bonesteel afterwards assigned all his estate to the plaintiff 
and they demanded of the defendant a repayment of the sum 
of $1500. The complaint set forth the facts and ciicumstances 
of the case in the manner in which it was formerly required to 
state a case in a bill in chancery. The action was tried in June, 
1849, and a special verdict found on which judgment was given 
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for the plaintiff. The defendant appealed to this oourt. Several 
points arose and were passed upon by the court, but we notice 
only so much as relat^ to the form of the pleadings. 

By the (hurt, Bronson, Oh. 3.— December, 1850.— But let it 
be granted that the contract was void, not because it was illegal, 
but for want of mutuality. Then the defendant has got the 
money of Bonesteel without giving anything in return. He is 
bound in equity and good conscience to repay it ; and I see no 
reason why it may not be recovered in an action for money had 
and received to the use of Bonesteel. To this the defendant 
answers, that this is not an action for money had and received 
to the use of Bonesteel ; but an action upon the written agree- 
ment, and must stand or &11 with it It is tjue that the pleader 
has stated the written agreement, and all the &ct8 necessary to 
show a right to recover upon it, if it is valid. But it is also 
true that the same facts establish a right to recover back the 
money, if the agreement is void. This is an action under the 
code, and the whole case is set forth in the complaint Upon 
the case as it is stated in the complaint, and has been found by 
the jury, the plaintiff is entitled to recover, whether the written 
contract is good or bad ; and the defendant cannot defeat the 
action by giving it a name, or because the pleadings do not 
conform to the old precedents. It is questionable whether it 
would be good pleading under the code to follow the old form, 
and say, that the defendant was indebted to the plaintiff in a 
certain sum, for so much money had and received by the 
defendant, to the plaintiff's use. The more proper course would 
seem to be that which the plaintiff has adopted, of stating the 
facts which show that the defendant has received money which 
belongs to the plaintiff. 
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COURT OF APPEALS. 



Bush v. Peitibons. 



At oommon l*w, a defenduit cannot be discharged from arrest in a dTil snit^ on 
the ground that he was insane at the time of the arres^ or afterwards become 
■a 

Under the atatate providing for the care of lunatics, an insane person is protected 
from arrest and detention on civil process during the period of his insam^ onlj. 

This was an action against the Sheriff of Cayuga county for 
permitting the escape out of his custody of one Norris Eang in 
the custody of the said Sheriff then and there being, by virtue 
of a writ of capias ad satisfaciendum issued upon a judgment in 
&yor of the plaintiff in a certain action wherein the now 
plaintiff was plaintiff, and the said Norris King defendant It 
appeared that after the Sheriff arrested the said Norris King 
on the said writ and pending the detention of King thereon, 
an application was made to the first judge of Cayuga county, 
under the statute ''to organize the State Lunatic Asylum ** 
(Laws of 1842, p. 149), for an examination into the mental 
condition of said King, founded on an allegation that he had 
become insane subsequent to his arrest An examination was 
had, and the first judge made an order reciting the proceedings 
had before him, and directing the immediate and unconditional 
discharge of King, which contained no direction for his *' care, 
maintenance; or recovery." The Sheriff, in obedience to this 
order, discharged King out of custody and set up the order as 
a defence to the action for the escape. The cause was tried 
before Sill, J., and he held that the order afforded no defence, 
and plaintiff had a verdict The defendant moved for a new 
trial, which was refused, and he now appealed to the court 

By the Court, Buggles, J. — December, 1850. — At common 
law, a defendant cannot be discharged from arrest in a civil 
suit on the ground that he was insane at the time of his arrest 
or became so afterwards. {NuU v. Vemet/j ^ D. A E. 121 : 
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KemoU V. Norman^ 2 id. 891.) He may be brought up and 
surrendered into custody in discharge of his bail, and of course 
may be imprisoned on a capias ad satisfaciendum, (ZBt&P. 550). 
Lord Eldon, in Steel v. Allan (2 id. 362), said, *' I am afraid 
there is no prohibition in the law of England against arresting 
a lunatic ;" and accordingly a motion to discharge an insane 
defendant out of custody upon a common appearance was 
denied. 

I find no authority in the laws of this state for discharging a 
party in a civil suit from imprisonment, on the ground of his 
insanity, excepting in the " act to organise the state lunatic asylum, 
and TTuyre effectually to provide for the care^ maintenance, and 
recovery of the insane,^* passed April 7, 1842. The object of 
this statute appears from its title. It is to "provide for the 
care, maintenance, and recovery " of the class of persons above 
mentioned. The 82d section relates to insane persons confined 
in jail for crime. That section contains, in substance, an authori- 
ty for the removal of such persons, by order of the first judge 
of the county, from the jail to the lunatic asylum, where they 
are to remain until restored to their right minds, and then to 
be remanded to prison to be further prosecuted. 

The prisoner Norris King was discharged under color of the 
88d section of the same statute. By that section it is enacted, 
that if a person imprisoned on civil process becomes insane, and 
if it be proved to the satisfaction of the first judge that he is 
insane, "the judge may discharge him from imprisonment and 
order hiiji into safe custody and to be sent to the asylum." 
The creditor may renew .his process and arrest him again, when 
of sound mind. 

The object of discharging the prisoner under this statute was 
to provide for his care, maintenance, and recovery ; and this 
was to be effected by removing him to the asylum. This is to 
be ioferred not only from the title of the act but from its other 
provisions, for the erection of extensive buildings for the recep- 
tion of insane patients, containing accommodations for their 
comfort, and physicians, nurses and attendance, for their treat- 
ment and cure. The provisions of the statute are limited and 
confined to this object. It could not have been the intention 
of its framers to interfere between the creditor and his insane 
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debtor for any otlier |)urpoBe than to receive the latter into the 
asjluHL The discharge from the custody of the sheriff was 
authorized, because the insane man could not be taken to the 
asylum without it ; and the discharge was intended to be sub- 
servient to that purpose only. This appears from the words of 
the act ; the first judge '' may discharge him and order him 
into safe custody to be sent to the asylum/' That duty of 
sending to the asylum is inseparably connected by the statute 
with the exercise of the power of discharging. The duty is 
prescribed in the same sentence in which the power is created ; 
and if the duty be separated from the power, the object of the 
statute is in no way attained. The power of discharging the 
prisoner without at the same time sending him to the asyluno, 
is not granted by the statute. 

The order of the first judge was a general discharge, leaving 
the prisoner to go at large, and was therefore fatally defective 
and void. The defect appeared on the &ce of the paper, and 
the sheriff was not at liberty to obey it. 

The judgment of the supreme court should be affirmed. 

Judgment affirmed. 



COUET OF APPEALS. 
Ward v. Syme. 



Where the sureties named in a bond given on a writ of error were excepted to 
failed to justify, and the writ of error was in consequence superseded, held that 
the sureties were discharged. 

Appeal from a judgment of the New York common pleas in 
fiivor of the defendants, sued as sureties named in a bond given 
to prosecute a writ of error. 

Bbonson, Ch. J. — {October, I860.)— The suit is on an error 
bond, and the writ of error was superseded because the sureties 
to whom exception was taken fidled to justify. The rule for- 
merly was, that special bail, when sued on their recognizance, 
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oould not defend on the ground that there had been an excep- 
tion and failure to justify. The remedy was by motion to have 
their names struck out of the bail piece, or that an exoneretur 
be entered. ( Van Duyne v. Coope^ 1 Hill, 557 ; Humphrey v. 
LeUe^ 4 Burr., 2107 ; Bramweli v. Farmer, i Taunt., 427 ; 
QouU V. Holstrom^ 7 East, 680 ; FuVce v. Bourke, 1 W. Black, 
462 ; WdUcer v. Cheen^ Sayer's Eep., 308.) But from the papers 
with which we have been furni^ed, it satisfactorily appears 
that the court of errors at its December sittings in the -year 
1844, in the unreported case of Drummond <t Watson v. Ander- 
san^ directed that the sureties in an error bond, after exception 
and failure to justify, were discharged, and that this was a good 
defence to an action on the bond. The case is in point, and as 
it is only a question of practice — the bail being entitled to 
relief in some form in such cases, when they apply in due 
time — we think the decision should be followed, although it 
was not in accordance with the former rule. On this ground, 
we are of opinion that the judgment should be affirmed.^ 



COUBT OF APPEALS. 
Bennett v. Bbown. 

A bond with security is necessary to authorize a justice to issue an attachment 
against a non-resident of the county under section 8S of the act to abolish im- 
prisonment for debt 

The decision in Clarke v. Luce, 15 Wend, 480, OTerruled. 

This was an action against the defendant as the surety named 
in a bond executed by the defendant on the occasion of one 
Smedes procuring from a justice of the peace of St, Lawrence 
county an attachment against the property of the now plaintiffs, 
as non-residents of St. Lawrence county. The bond became 



* This decision will of course apply to sureties in undertakings under the 
present practice. 
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forfeit, and the now plaintiffii commenoed suit thereon in the 
supreme court The defendant interposed a plea to which the 
plainti£b demurred, and on that demurrer judgment wajs given 
for the defendant The plaintiffi appealed to this court 

By the Court, Gardiner, J. — December, 1850. — ^The question 
presented bj the pleadings is, whether security by bond is author- 
ized and required, in order to procure an attachment, under the 33d 
section of the act to abolish imprisonment for debt (2 R, S. 2d ed. 
202, § 292.) That section provides that '* whenever by the provi- 
sions of the SOth section of this act, no warrant can issue, and the 
defendant shall reside out of the county, he shall be proceeded 
against by summons, or attachment, returnable not less than two, 
or more than four days from the date thereof, Ac., and if such de- 
fendant be proceeded against otherwise, the justice shall have no 
j urisdiction of the cause." The au thority granted by this section, 
was in addition to powers conferred upon the magistrate in cases 
of attachment, by the 26th section of the revised statutes, in all 
of which the application for the process was required to be made 
in writing, with an affidavit stating the amount due, and the 
grounds of the application ; and the facts and circumstances to 
establish such grounds were to be verified by the affidavit of 
two witnesses. (2 R S. 2d ed. 160, §§ 26 to 28.) By the 29th 
section, a bond with sufficient surety, to be approved by the 
justice, was also to be executed, with a prescribed condition. 

By the 48d section of the act to abolish imprisonment for debt 
(2 R, S. 2d ed, 203, § 301), "all the provisions of title fourth 
(which include the sections from the revised statutes above men- 
tioned), not hereby expressly repealed, and not inconsistent with 
the provisions of this act, are hereby declared to be in full force, 
and to apply to the provisions of this act, so far as the same 
relate to proceedings in courts before justices of the peace. In 
addition to this general provision, the 35th section of the same 
act declares, that the plaintiff, or some one in his behalf shall 
also execute in the " cases provided for by this act, a bond in the 
penalty of at least one hundred dollars, with sureties, and upon 
such condition as is required in section 29 of said article." 

The bond, therefore, required by the 29th section of the re- 
vised statutes, is not only recognised by the general provisions 
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of the 48d sectioii of the act to abolish impnsoninent for debt, 
but is expressly adopted by the 86th section above mentioned. 
Such a bond was executed by the defendant to the plaintiff 
upon obtaining the attachment against the latter, in the suit 
stated in the pleadings. I think the justice was right in exact- 
ing it, and that it is a valid security in the hands of the plaintiff. 

In Chrh v. Luce (15 Wend. 480), it was held that no aflBidavit 
was necessaiy to authorize an attachment under the 88d section 
above mentioned. I fully agree with the learned judge who 
delivered the opinion in Taylor v. Heath (4 DeniOy 592), that the, 
decision in Clark v. Luce is in conflict with the express provisions 
of the 43d section of the act to abolish imprisonment for debt, and 
if sustained, would be a judicial repeal of this section: as that 
decision has been successfully impeached in the court in which 
it was pronounced, it cannot be considered as authority here. 

The judgment of the supreme court should be reversed, and 
judgment for the plaintiff on the demurrer. 

Bbonsok, Ch. J. — The supreme court decided long ago, that 
neither affidavit nor bond was necessary on issuing an attach- 
ment against a non-resident debtor, under the 83d section of the 
non-imprisonment law {Clark v. Luce, 16 Wend. 479 ; Bates v. 
Belyea, 28 id. 835), and although there is room for question 
whether the proper construction was given to the statute (Taylor 
V. Heath, 4 DeniOy 692), still, as it is not a palpable case of error, 
and the decisions in question have been acted on for many years, 
I think they should now be followed. A great number of at- 
tachments have undoubtedly been issued against non-residents 
within the last fifteen years, without either affidavit or bond ; 
and if we now hold that both or either were necessary, the pro- 
ceedings in those cases will all be void ( Vosburgh v. Welch, 11 
John. 175 ; Adkins v. Brewer, 8 Covmi, 206 ; Loder v. Phelps, 13 
Werui. 46 ; Gold v. Btssell, 1 id. 210), and the door will be 
opened for a flood of litigation. I am, therefore, for affirming 
the decision, and Jewett, J., is of the same opinion. 

Judgment reversed, and judgment for plaintiffii on demurrer.* 



* This caae may- be noted to section 280 of the oodiB, 
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SUPREME COURT. 

JS^^^ecial Term. — New Fork, Navemberj 1861. 

HowsLL V. Frassb. 

An allegation that the party " Mievei* a note was presented for payment is eqni- 
Talent to an allegation ''according to his knowledge, information, or belief** and 
a complaint on a promissory note which alleged that the plaintiff ''belieyed 
the note was presented for payment^ held sufficient 

If a pleading is correct in substance bnt not in form, the remedy is not by 
demurrer, but by motion, to make it more certain and definite, or by some other 
way than demurrer. 

This was an application for judgment on the ground of the 
frivolousncss of the demurrer, under the circumstances stated in 
the opinion of the Court 

Mitchell, J. — The complaint is on a promissory note against 
maker and endorser, and alleges the presentment to the maker 
and notice to the endorser in this way : " he believes that when 
the said note became due and payable, it was duly presented for 
payment, and payment thereof was duly demanded, but the same 
was not paid ; and that due notice thereof was given to the 
defendants" the endorsers. 

The defendants demur, and say that there is no allegation of 
presentment or notice. The reason assigned for this cause of 
demurrer is because the complaint states that the plaintiff " be- 
Iteves^^ that the note was presented, Ac., and does not aver that 
the note was presented as the plaintiff believes, or is informed 
and believes, and it is said that this is an attempt to put in issue 
the plaintiff's belief, and not the feet that the note was presented. 

This is an objection merely to the form of expression which 
the plaintiff uses in his averment ; it is to the phraseology of the 
plaintiff, and to no matter of substance. A statement that a fact 
exists as the party believes, is no more an averment of its exist- 
ence than a statement that he believes it to exist . In each case 
it is a statement only of his belief or on his belief; and where 
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the law allows a statement on belief either form of expression is 
eqnall J an allegation of such fact. 

It might as well be said if the complaint were that the plain- 
tiff positively avers or says on his own knowledge that the pre- 
sentment was duly made, that this tendered an issue on the 
plaintiff's saying so or on his averring so, and not on the fiact of 
the presentment, as that the form used tendered an averment on 
the belief.* If a pleading is correct in substance, but not in 
form, the remedy is not by demurrer, but by motion, to make it 
more certain or definite, or by some other way than demurrer.f 
The code never intended that judgment should be given against 
a party who has merits for a matter of mere form. 

It ddrects the court in every stage of the action to disregard 
any error or defect in the pleadings which shall not affect the sub- 
stantial rights of the adverse party. (§ 176.) It would be hard 
to show how the substantial rights of the defendants are injured 
by the mode of pleading adopted, any more than by the one 
which they suggest. 

The motion for judgment on account of the ficivolousness of 
the demurrer is allowed with $10 costs.j: 



* This yiew accordB with that taken by the superior court in Fry y. Bennett 
(oee on p. 249, ante). 

f See pp. 249, 252, ante. 

X We observe that it is quite customary to aUow costs on the allowance of 
judgment because of the friyolousness of the demurrer. We consider that where 
the court deeips the demurrer frivolous it may say to the demurring party, your 
demurrer is frivolous — if you consent to pay |10 we will allow you to withdraw 
it and plead. But where no such favor is allowed we think the court has no 
authority to give costs. The only shadow of authority is section 815, which 
authoriises the allowance of costs on a fMHon^ but the application for judgment on 
the ground of the frivolousness of the demurrer is not a motion, nor is the deciaion 
on such application an order (BewUey y. Jonee^ 8 Code Rep. 87 ; King v. Btofford^ 
6 Pr, R 30, 82 ; Anon^ 1 Code Rep, 82; Afaury y. Van Amum, 1 BUI, SIO), and 
no costs can be allowed. 
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SUPREME COURT. 

Special Term. — New To7'k, June, 1851. 

Kiddle v, De Groot. 

In an action commenced in thiB court after a discontinuance in a justice's oourti 

by reason of title coming in question ; 
llie fortn of the complaint and answer maj differ from that used in the jusuoe*s 

court In such an action, the plaintiff maj reply. 

This action was originally commenced in a Justice's Courts 
and there discontinued in consequence of an answer raising a 
question of title. In the action afterwards brought in this court, 
the complaint and answer differed in form from those used 
before the justice. The plaintiffs replied to the answer, and the 
defendant moved to strike out the reply. 

Mitchell, J. — The reply in this case is no departure from 
the complaint as in the case quoted, and puts the defendant to 
no inconvenience. The defendant sets up new matter that he 
has title to the land in question, and the plaintiff, to avoid 
a conclusion — which, in cases not coming from a justice's court, 
would be inevitable that he admitted the new matter if he did 
not reply to it — does reply to it, and takes issue of fact on that 
allegation. 

While the code says (§ 60), that in such cases the plaintiff 
shall complain for the same cause of action only on which he 
relied before the justice, and the answer of the defendant shall 
be the same which he made before the justice, it does not say 
that the pleadings shall stop there : nor that the form of the 
complaint and answer shall be the same as in the justice's 
court : nor that the practice in the justice's court or the rules 
of pleading applicable to that court, shall control the supreme 
court The motion to strike out the reply is denied without 
costs.* 



* Hie same was held in Jewttt y. Jewettt 6 Pr. R. 186, and B&yce y. Brows 8 
Pr. R. 891, but it was held otherwise in MelTamara y. BiUl$, 2 Code Rep. 42. 
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SUPREME COURT. 

Special Term, — New Tork^ November^ 1861. 

O'Brien v, Catlin and Wife. 

A pleading cannot^ nnless bj oonsent of the oonrt^ be lerred after the time 

prescribed bj the eode. 
Where the attorney has refused to receive a pleading as not being in time, a 

service afterwards on his clerk who receives the pleading without objection and 

without the knowledge of the attorney, will not be a regular service. 
Where a party asks as a favor to be let in to plead, the eourt may prescribe^th« 

form and manner in which he is to plead. 

Motion that the service of the reply already made might be 
deemed regular, or for leave for the plaintiff to reply notwith- 
standing the time to reply had elapsed. The material facts 
appear in the opinion of the court. 

Mitchell, J. — ^The reply was not served in due time. The 
defendant's attorney was not bound therefore to receive it when 
it was tendered. He personally reftised to receive it ; and 
afterwards, the plaintiff's attorney knowing this, served it on 
the defendant's attorney's clerk, who apparently not knowing 
that his principal had refused it, received it The clerk had no 
power to waive a default, which his principal had notified 
the opposite attorney he would insist upon. 

The service was therefore ineffectual. The plaintiff's attor- 
ney should have applied to the court for leave to file a reply. 
The pleadings therefore now stand on the complaint and answer 
alone. 

The plaintiff moves for leave to serve his reply. He sues on 
a contract which is set forth as a mere contract to buy two lots 
of land £rom the defendant, Mrs. Catlin, at a stated price and 
condition. 

The answer shows that (instead of that), he agreed to build 
two houses for Mrs. Catlin on the lots for $6,600, and that if 
he completed them at the appointed time, she was to convey 
the houses and lots for $9,600 ; that she paid him $6,600 on 

18 
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the houses, yet he did not finish them in the manner contracted 
for, nor in due time ; and that she completed them at consider- 
able expense ; and pursuant to the contract, she caused them 
to be sold at auction and bought them, and that plaintiff is a 
debtor to her in $1,100. The reply avoids detail and the state- 
ment of particular &cts, as much as the complaint did. 

It admits that the plaintiff received several sums of money 
fix)m the defendants, but has no knowledge of the eooact amount^ 
and therefore leaves the defendants to prove them alL 

This is not such a statement as will be allowed, when the 
plaintiff asks as a &vor to be let in to reply. If he knows 
anything of his case, he ought to know how much he has been 
paid. 

He denies that there was any unnecessary delay, but does 
not admit or deny that the work was not finished at the time 
agreed on ; but says ^it did exceed it, the defendants acquiesced 
in it In his present condition, he must state the fiw^ts as they 
are. 

He professes ignorance of the amount expended in completing 
the houses by Mis. Gatlin. Then, he cannot say but that she 
expended all that she alleges; and he is to be allowed aa a 
fiivor to reply only, if he satisfies the court, that such reply is 
necessary for the course of truth — not if he knows nothing 
about it The ignorance that may answer to avoid an admis- 
flion in an opposite pleading, is no ground for allowing a new 
pleading aa a fiivor ; the &vor must be founded on knowledge^ 
not on ignorance. 

The plaintiff's motion is denied, with ten dollars ocets^ 
without prejudice to his renewing the motion on payment of 
these costs, and on affidavits showing minutely or particularly 
the true state of each of the &cts which he means to put in 
issue by his reply; and the proposed reply must in some 
measure confonn to such affidavits. 

(See Lynde v. Verity, 1 Code Bep. 97; Salutod v. Dawn^ ib. 
120; AUm v. Ackley, 2 ti. 21 ; Foster v. Udell, ib. 80; Otant v. 
JfixOii^AiiH 4 Pr. IL 216.] 
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SUPEEIOE COURT. 

Special Hermj New York, 

Lb Roy v. Halsst. 

The object of the enwmnfttion of the judgment debtor in proeeedings supple* 
mentary to the ezeeation ; the kind of questions which maj be put to him 
ftnd the manner in which he maj answer, considered. 

Examination of a judgment debtor. 

Frederick S. TaUmadge, for plaintiff. 
William SiUiman, for defendant. 

Mason, J. — December, 1861. — ^The execution in this case 
having been returned unsatisfied, Samuel F. Halsey, one of the 
defendants, was brought up under the 292d section of the code 
to answer concerning his property. To the question, " are you 
a housekeeper ? " the defendant answered, " my wife has a 
lease of the premises on which I reside, and owns the furniture, 
and I reside with her — she having a separate estate." 

The plaintiff's counsel objected to the last part of the answer 
because not responsive to tiie question, and because, in statiiig 
that his wife has a separate estate, he undertakes to give in 
evidence a feet which can be proved by written evidence alone. 

It is undoubtedly true, that a debtor on such an examination 
is not allowed to make evidence for himself by stating matter 
not called for by the question put to him, but he is allowed to 
state in his answer such fects as are necessary to enable the 
court to understand the true poiHtion of the things or matter 
inquired of A debtor cannot always give a categorical answer 
to a question skilfully put upon a knowledge of fects, and 
possibly, with a view to involve him in difficulty. 

Thus in the present instance, if the defendtmt should have 
aittrwered '' Yes" to the question, his answer unexplained would 
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seem to imply that the establishment in which he lived belonged 
to himself. K he had said " No/' his answer might hare been 
contradicted by those who judged only by external appearances, 
and he might seem to have violated the truth. It was therefore 
proper for him to give in his answer the &ct8 which he has 
done, so as to bring out what he conceived to be the exact state 
of the case. The answer, however, thus given cannot be consi- 
dered as conclusive or even prima facie proof either that his 
wife owns the furniture or that she has a separate estate, or as 
in any way precluding the plaintiff from maMng Airther inqui- 
ries on the subjects. It is only to be considered explanatory of 
his position in the house ; apparently the head, and yet exer* 
cising and having no ownership or conti'ol. The plaintiff is still 
at liberty if he thinks proper to apply for a receiver, and to have 
the ownership of the wife and the fact of her separate estate ex- 
amined into, on a proceeding instituted for that purpose, and he 
is also at liberty to examine the defendant further as to the par- 
ticulars relative to this alleged separate property, so far as to 
ascertain whether or not the defendant has any interest in it. 
In this point of view I conceive the next question, to wit, " Did 
you purchase any of the furniture of the house in which you 
reside ?'' to have been proper. It was not, as the defendant's 
counsel contended, an inquiry into the purchase of property 
which might have been bought a long time ago, and may have 
been parted with. But the inquiry was limited to property then 
in the house in which the defendant resides with his wife, and 
of which he has apparently the possession. 

The object of the examination is to ascertain whether the 
debtor has any property subject to or exempt from the execution, 
which ought to be applied to the plaintiff's claim. He is re- 
quired to appear and answer, '^ concerning his property," that 
is, the property belonging to him at the time of the examination, 
or. bound by the judgment ; and every question tending to throw 
light on that subject is pertinent It is not sufficient that the 
defendant answer generally that he has no property ; the plain- 
tiff may prosecute his inquiries notwithstanding such an answer. 
If the defendant is in possession of any property, the plaintiff 
may ask when and where and how he obtained the possession, 
and on what terms he holds it. If the defendant is not in the 
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pofisessioQ of any propertj, he may be asked whether he had 
any or was interested in any, a short time previous to the judg- 
ment, and what has become of it ; and if he answers that he haa 
sold it absolutely, he may be asked what was the consideration 
of the sale, and what has become of the proceeds, so as to ascer- 
tain whether any portion of them is in his hands or due to him. 
But if it appear that he has not in his possession or under his 
control any portion of such proceeds, the inquiry respecting 
such property or its proceeds can go no further. There is in 
such case nothing for the creditor to receive. If the answer to 
the question raise any doubts as to the bona fides of the sale^ 
the examination may be thorough on that point, as a firaudulent 
transfer of property may not afford any protection against a cre- 
ditor {Greene v. Hicks, 1 Bar. Ch. R 316, 817). 

It is impossible to lay down any particular rules on this sub- 
ject which shall be universally applicable further than this, that 
the whole examination must have for its single object to ascer- 
tain whether there is any property of the debtor which ought to 
be applied to the payment of the plaintiff's claim, and the extent 
of the inquiry in each particular case must be left to the good 
sense of the officer under whose direction the examination takes 
place, having in view this general object. 

An important alteration was made in the section 292 by the 
last amendment of the code. It is that in an examination under 
it either party may examine witnesses in his behalf, and the 
judgment debtor may be examined in the same manner as a 
witness. He may therefore be examined in his own behalf on 
the subject matter of the direct examination, his examination 
and cross-examination being liable to be rel^utted, as provided 
in sections 893 and 895. 

The witness must therefore answer whether he purchased any 
of the furniture of the house in which he now resides, and he 
will have ample opportunity in his cross-examination, if not 
before, to explain all the particulars in relation to it. 

And in the future conduct of the examination the counsel on 
both sides will be governed by the rules herein above laid down. 
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NEW YORK COMMON PLEAS. 

General Term, — December 1851. 

I^reaerU, Ingbaham and Woodruff, JJ. 
HuBD V. Lbavenwobth. 

'Where a complaint aaks for specific relief and the defendant makee no defene^ 
the plaintiff cannot take judgment for a greater amount than is asked for in th0 
complaint 

The plaintiff in the complaint asked to hare notes to the amount of $6000 deli- 
yered np and cancelled, and to haye a judgment for $2000 ; held that a judg- 
ment for $7000 exceeded the relief sought in the complaint^ and the judgment 
was reyersed. 

Upon taking a judgment for want of an answer in an action on contract for the 
recoyeiy of money only, if the complaint is yerified, it is not necessary to take 
proof of the plaintiff's claim. 

The facts appear sufficiently in the opinion of the court. 

Inoraham, First J. — ^The complaint in this action is for a 
breach of warranty, alleging that the defendant guaranteed that 
the goods sold were worth $15,000, and averring as the breach 
of the warranty that they were not worth over $8000. The 
prayer for relief is that certain notes may be ordered to be deli- 
yered up which were given in payment, amounting to $5000, 
and that the plaintiff may recover $2000 with interest thereon. 

The judgment i:endered is for $7107 52 and costs. The 
appeal is on the ground that the judgment exceeds the relief cfe- 
mamded in the complmnL By section 246 of the code the plain- 
tiff may on de&ult apply to the court for the relief demanded i& 
the complaint^ and we think he cannot take a judgment exceed- 
ing such relief. 

The defendant, on being served with the complaint in this 
.case, may have concluded that he was willing to deliver up the 
notes and have a judgment for $2000 against him, when if he 
had been told the plaintiff claimed to recover $7000 and interest^ 
while the notes he held were payable in six, twelve, and eight- 
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een months without interest, would have made a defence. I do 
not mean that the plaintiff could not recover on proof of breach 
of the warranty, under a proper complaint, the amount of this 
judgment In such an action it is not material what considera- 
tion is paid for the goods. The covenant would be good if the 
consideration was only $100, and if shown to be broken that 
would not affect the right of the plaintiff to recover the full ' 
amount of damages. 

But where the plaintiff asks less relief than he is entitled to, 
and the defendant permits him to take judgment for want of ati 
answer, he cannot recover more than is claimed in the complaint 
(§ 275). The judgment is also erroneous in giving interest fix>m 
October, 1850, instead of December, 1850. This error, howevei^ 
could be corrected by requiring a reduction of the amount if 
the judgment could be sustained on other grounds. 

The last objection is that no proof was taken by the court in, 
giving judgment, and that such proof was necessary (section 
246, sub. 2). 

By the words " the like proof I understand the proof of 
serving summons and complaint, and that no answer has been 
received. No proof is necessary when the complaint is sworn 
to. Such is the fact here. K it is not sworn to, and the pro- 
ceedings are before the clerk, he is required to take proof either 
by examination of the plaintiff or of witnesses. A similar prac- 
tice seems to be required when the application for relief is made 
to the court. But without passing upon that point, I think the 
defendant cannot make the objection now. He appeared on a 
previous motion in this cause, when the objection might have 
been taken, and he omitted to do so. 

Upon the first jpointy however, we think there was error, and that 
the judgment must be set aside and the case referred back to 
special term for proper judgment, unless the plaintiff consents to 
reduce the judgment to $2000 and interest from December 4, 
1850, in which case it is affirmed without costs. 
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SAME COUBT. 

Same Term. 

Wanzsb v. Ds Bauic. 

BMOTety of judgment m Another state for goods sold, is no bar to an action fat 
deceit in procuring the credit given on such sale, or for fraudulent representa- 
tions made to induce the vender to sell the gooda 

Tlie defendant maj be held to bail in such a case. 

In an action upon such a judgment an order of arrest may be made on the ground 
that the defendant was guilty of fraud in contracting the debt or incurring the 
obligation for which the action is brought 

WooDBUFF, J., concurred in by the other judges. — ^The fects 
disclosed by the affidavit of the plaintiff appear to me to warrant 
the order of arrest upon either of two grounds. They would 
sustain an action for fraudulent and deceitful misrepresentations 
regarding the condition, property, and responsibility of David- 
son (the purchaser of the goods), if not also for misrepresenta- 
tions regarding the defendant's own means. 

These representations were relied upon by the plaintiff. They 
supposed, and from the representations of the defendants they 
had a right to suppose, that they were parting with their property 
upon the credit of two responsible names, and the result shows 
they had not even one. Eecovery of judgment on the contract 
is no bar to an action for the deceit practised to induce the plain- 
tiff to make it. 

Were the plaintiffi now seeking to recover the specific goods 
in repudiation of the title of the vendee, it might be a good 
answer, that they had affirmed the sale by suing upon the note 
given for the goods. 

But here is no repudiation of the sale. The sale was effect- 
ual; the plaintiffs lost their property thereby. They were 
induced by the defendant's fraud to make the sale, and he is 
justly liable for the damages which they have sustained. 

It was in one case urged that the venders in such case ought 
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to sue the yendee and endeavor to recover from him by judg- 
ment and execution, the value of the goods, before the action 
for deceit agamst the third person would lie {Kidney v. Stud- 
dardj 7 Net 252, in which, however, the necessity of such a suit 
was denied), but I am not aware of any case countenancing the 
idea that a recognition or acquiescence in the sale when, as in 
the present case, repudiation could be of no avail (the goods 
having been disposed of), was ever claimed or held to bar an 
action for the fraud through which the plaintiff was driven into 
the transaction. The causes of action are distinct, and may each 
be the subject of an action. Gases may often arise in which the 
recovery of judgment for the goods and return of the execution 
unsatisfied are the first means of discovering the fraud practised, 
and they may very often be the best evidence of the fraud itself. 

Secondly, I think the plaintiff entitled to the order if the facts 
in the affidavit are to be used in support of an action on the 
judgment. This action in such case will be for the recovery of 
a debt — ^a debt now due by judgment, but none the less a debt 
which was contracted by fraud, and through whatever forms the 
security has passed the fraud is not purged. 

Suppose one fraudulently began^ a credit of six months, and 
although the original purchase be on a book account merely, the 
vendee, on request of the vender, subsequently gives his note 
for the amount, it could not, I think, be denied that on disco- 
vering the fraud the vender might have an order of arrest, 
although the act of taking the note was an affirmance of the 
sale. 

So if the new security were a bond. 

Or even suppose the sale were made as before, and a judg- 
ment confessed to secure the amount under a stipulation not to 
issue execution till the expiration of the term of credit, most of 
these suggestions made on the first point above stated apply to 
this. The idea that the debt is now in a judgment does not 
appear to me to affect the question — ^it is a debt still — it was 
fraudulently contracted, and the fraud is fastened upon it through 
every form which the evidence of the debt may assume, and the 
.fraud will remain until the debt is paid, released, or otherwise 
discharged. 

It is true that the original contract made by this defendant. 
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viz. the contract by endorsement^ has beocMne merged in the 
judgment, and there can now be no inquiry into the conside- 
ration of that judgment for the porposes of the questiony whe- 
ther or not the defendant is liable thereon. But for the pur- 
poses of the merely collateral question, whether in prosecutu^ 
an action upon that judgment the plaintiff shall be entitled to 
hold the defendant to bail, the court will look, and by the plain 
terms of the code are, I think, bound to look, through and be- 
yond the mtre farms of security held by the plaintiff to the origin 
of the transaction. They will and ought to regard the substance 
of the plaintiff^s claim, viz. the debt, rather than the form or 
shell by which it is encompassed, and ask whether the defendant 
by his fraud induced the plaintiff's confidence in which the 
debt originated. This is not an inquiry into consideration^ 
in the sense in which such inquiry is forbidden, viz. with a view 
either to impeach or uphold the judgment. Nor does it affect 
the form of action ; but the inquixy respects merely a collateral 
matter, which recent legislation has rendered important 

Did the relation of debtor and creditor originate in the defend- 
ant's fraud ? At common law the defendant might in this case 
have been held to bail of course. The statute has abrogated the 
right to hold to bail in certain cases, but not where the debt was 
fraudulently contracted. It results, I think, that when a debt 
is fraudulently contracted the right to hold to bail remains to 
the plaintiff whatever be the form of his action, and through 
whatever changes his security may pass, until his debt is satis- 
fied or discharged. 

The legislature intended to discriminate between the classes 
of persons who should and who should not be held to baiL 
They did not intend that a fraudulent debtor should enjoy the 
same exemption £rom imprisonment as the honesty the unfortu- 
nate citizen, and they did r^ot exempt the fraudulent debtor from 
arrest 

This construction appears to me most rational, most in accord- 
ance with the spirit and purpose of our non-imprisonment laws, 
and within their true and proper meaning I think this defendant 
is a fraudulent debtor liable to arrest 

I do not think he can be permitted to say, " true, I defrauded 
the plaintifGs, but they have recovered a judgment against me 
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luod purged my fraud, by proving (through the returns of their 
execution unsatisfied) the very cheat by which I deceived them. 
For these reasons I think the order appealed from should be 
reversed. The costs of the appeal ($10) should abide the event 
of the suit. 

[NontL — The reasoning in this ease seems to be fullj warranted bj the decision 
of the court of appeals in Clofrh y. Rowling, 8 ConiB, 216, where it was held that a 
judgment on a contract technically merges the demand, but not in so complete a 
sense that the courts may not look behind the judgment to see upon what it is 
founded, for the purpose of protecting the equitable rights connected with the ori- 
ginal relation of the parties. See also Oakley y. AapmiwaUf 4 Corns. 618.] 



NEW YORK COMMON PLEAS. 

Special Term. — January^ 1862. 

Before Daly, J. 

Smith v, M'Anicb. 

An answer to a complaint filed under the mechanics* lien law settmg up that the 
wiMrk and labor of the claimant were performed before the passage of Uie present 
lien law of July 11th, 1S51, wiU not be strioken out as friYoloua 

A complaint was filed against the owner under the mechanic's 
lien law, and an answer put in that the work and lab >r alleged 
in the complaint to have been performed upon the building, 
were performed before the passage of the present lien law, 
passed July 11, 1851. 

Cohs moved to strike out the answer as frivolous. 

Larocque^ in reply. 

Paly, J.-— The answer is not frivolous. The defence set vp 
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bj it is pending before the ooort already in several soitB, and 
sufficiently important to be argued as a question of law. 



SAME COUET. 

LSHRETTBB V. KOFFMAN. 

Tlie existence of prior lieiu^ sufficient to absorb the fund remaining in Uie owners 
hands^ is a good defence in an action brought to enforce a mechanic's lien, and 
the prosecution of the suit will not^ in such a case^ be restrained by injune- 
tion, but the owner will be left to his defence at law. 

The claimant^ in such action, may impeach the validity of the prior liens^ and if 
he succeeds in doing so, may take judgment for the amount of his Hen, if the 
fund in the owner's hands be sufficient ; and if nof^ a judgment to the extent 
of that fund. 

In certain cases it may be hecessary to institute proceedings in the court, in the 
nature of a bill of interpleader, to adjust the rights of respecUre claimanta. 

The plaintiff commenced a suit alleging in his complaint 
that he was the owner of a certain block of houses ; that three 
liens had been docketed for.work and labor performed towards 
their erection ; that upon the two first liens, no proceedings 
had been taken by the cMmants to bring them to a close ; that, 
as respects the last, a notice had been served requiring the 
plaintiff to appear in the marine court, and submit to an 
accounting and settlement ; and that the two liens previously 
docketed exceed in amount the sum due by him to his con- 
tractor. Upon these facts, he now moved for an injunction 
restraining the further prosecution of the defendant's claim in 
the marine court. 

Levy for plaintiff. 

DyoU for defendant 

Daly, J. — ^There is no ground for interfering by injono* 
lion to restrain the prosecution of the suit in the marine 
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coort. K there are prior liens sufficient to absorb the funds 
remaining in the hands of the owner, it is a good defence to 
that suit It was a defence under the former lien law, and 
must equally be a defence under the present act K the exist- 
ence of prior liens is set up as a bar to an action brought for 
the enforcement of a subsequent lien, the claimant in that 
action may deny their validity, and if he succeeds in impeach- 
ing them, take judgment for the amount of his lien if there is 
a sufficient fund in the owner's hands, or, if not, a judgment to 
the extent of that fund. In certain cases, it may be necessary 
to institute a suit in this court in the nature of a bill of inter- 
pleader to adjust the rights of the respective claimants ; but 
such is not the nature of the present suit It is brought for 
the purpose of obtaining an injunction to restrain the further 
prosecution of the suit below, and as the facts set up in the 
complaint are available as a defence in that suit, the application 
for the injunction must be denied, and the present action 
dismissed. 



SAME COUET. 

MoSORLBY V. HOGAN. 

The notica of adjustment required by the fourth section of the mechnnios' lien 
law, must adyise the owner of the fact of the lien. It should state the amount 
of the lien and the time when it was docketed. 

The mechanic gave notice under the fourth section of the 
lien law of 1850, requiring the owner to appear before this 
court on a certain day and submit to an accounting and settie* 
ment. 

GUyver objected that no notice had been given to the owner 
of the docketing of the lien. 

Daly, J. — ^We think the notice defective. It should apprise 
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the owner of the fact of the lien ; stating the amount of it and 
when it was docketed. It is not distinctly provided for by the 
act, but we think it is clearly contemplated. The claimant 
must give another notice, and the question being new, no costs 
will be allowed. 



SAME COURT. 

DOUOT & SCHXJBEMAN V. HOTT. 

Wbea a party files a pleading in obedience to an ardet tmder the § 416 of Um 
eode, requiring him to do 80^ he ia not bound to notify the party obtaming tba 
order that the pleading ia filed. 

The plaintiff obtained an order exparte, requiring the defend- 
ant to file his answer in five days. The plaintiff, at the expira- 
tion of the time, having caused a search to be made for the 
answer, and it not being found upon the file, gave notice of 
motion for judgment Upon the motion, it appeared that the 
answer had been filed within the time, but had been erroneously 
misplaced by the clerk of the court. The plaintiff then insisted 
that the defendant must pay the costs of the motion, as he had 
neglected to notify the plaintiff of the &ct that he had filed the 
answer. 

jB(^U fi>r plaintiff. 

Black for defendant. 

Daly, J. — The defendant was not bound to notify the plain- 
tiff that the answer was on file. The error was the clerk's alone, 
and the motion will be dismissed without costs to either party. 
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SAME COUET. 
Gbogan v. Likdeman. 

I9 • 4Minpliiini for an injmy to property, the oompUunt maj allege and reeorw 
damagftft for the oonseqnential personal injury arising from the injury to the 
property. Sneh an allegation 'will not raider the complaint open to demmrer 
far a joinder of eaoAefl of action, contrary to section 107 of the code. 

Demurrer, — The complaint set forth that the defendant came 
upon the plaintiff's premises and pulled down the rear and side 
walls of his dwelling-house, thereby exposing the plaintiff and 
his family to the inclemency of the weather, whereby two of 
the plaintiff's children became sick, and that he was put to 
great expense for medical attendance, &c., and that in conse- 
quence of the exposure, his fdmiture was greatly injured. The 
defendant demurs on the ground that the complaint joined a 
cause of action for an injury to the property with a cause of 
action for an injuiy to the person. 

Byrne for defendant. 
Niles for plaintiff. 

Daly, J. — ^The action in this case is in the nature of the 
former action of trespass on lands. The injury complained of 
is the tearing down of the rear and side walls of the plaintiff's 
building. The plaintiff then sets forth and claims damages for 
other injuries resulting from that act. Under the Beyised 
Statutes, he might have sued upon this cause of action in case 
or in trespass, or before the Beyised Statutes, haye declared in 
trespaas for tibe immediate injury with a per quod for the ootx* 
sequential damages, or sued in case for the consequential injury 
alone. (2 Bl R 897; 11 Mod. 180; 4 Rep. 94; Hob. 180; 1 
B. & P. 475 ; 2 Bin. 118 ; 1 SaOc. 10.) The code has not 
changed the practice. It authorizes the union of seyeral causes 
of action in the same complaint, when they all arise from an 
injury to property. The whole cause of action here arises 
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from an injury to property. The act complained of is the 
tearing down of a part of tl^e plaintifT^s buildings, and the other 
injuries are averred to have arisen in consequence of that act 
The demurrer must be dismissed. 

[ N(yiK — ^We take occasion here to remark a diffieoltf which has ocemred to xm 
in reference to section 167. It is how to frame a complaint in an action for a 
malicioua arrest and prosecution. Such an action inyolyes three oanses of action, 
iigurj to property, injnry to the person, and injnrj to character. But under 
section 167, Uiese causes of action cannot be joined. How then is the action 
to be brought f Separate actions cannot be brought for each cause of action. 
{Shikhn T. Carpenter, 4 Conui 679.) ] 



SAME COUET. 
Donnell v. Cornell. 

To set aside judgment in the marine or justice's court where the defendant has 
failed to appear, an appeal must be brought, and the application for relief made 
upon the justice's return and affidavits. The oourt of common pleas has no 
jurisdiction to entertain a motion for relief in such cases until the judgment is 
before it upon appeal 

The defendant having failed to appear in the marine court 
upon an adjournment, and judgment having been taken against 
him by default, he now made a motion at the special term upon 
an affidavit, and asked that the judgment should be set aside 
under § 866, it having been taken against him by de&ult which 
he had excused, manifest injustice having been done. 

Daly, J. — ^The motion must be denied. We have no autho- 
rity to grant the relief asked for unless the judgment is befote 
us upon appeal 
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SAME COURT. 
Keelsr v. Yandebpool. 

U • cominBaum is d^eetirelj ezeeated, the oourt haye the power to order it to b* 
returned to hsTe the defeet amended, and it is not neeeasaiy to iasiie a new 
comiuiMion. 

A oommission was rettimed in this case under which a num- 
ber <^ witnesses were examined. A mistake was made in the 
names of several of the witnesses. One of the witnesses was 
named in the commission ValerUine when his name was Vantz, 
Another Alexander Hero when his name was Andrew Hero. 
Another 0. Gamsion when his name was H, Oarrison, Ano- 
ther Jcihn Carpenter when his name was John Sims. These 
witnesses were examined on the' coauniasion by their true names, 
and upon affidavit showing thut thej were the witnesses origi- 
nally intended to be examined* 

Hastings now moved that the commission be amended by in- 
serting the true names of the witnesses, and sent back to the 
commissioner with directions to re-examine the witnesses. 

StoughtoN'. — ^This is a statutory proceeding; the court has no 
power to send back the commission. It has been returned de- 
fective, and the only remedy of the parties is to issue a new 
commission and examine all the witnesses over again. 

Daly, J., granted the motion. 

[Nora.— A similar application was made a few days after in the Snperior Goat 
in a ease between the same ptrtie^ for similar defeetiv before Judge Boaworth, 
•ad an order made as aboye.] 
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SAME COURT. 

BOTCB V. COHSTOCK. 

Tlie appointment of a referee, in an action of aaeanlt and battery, to ■ m e w dam- 
agei; after judgment for default of an answer, is irregular. Damages in aaeh 
caaee moat be aaseaeed hj a Sheriff's jury. 

Motion to set aside a judgment The defendant, having al- 
lowed the case to go by de&ult, an order was made appointing 
a referee to assess the damages, and upon his report a judgment 
was entered up. A motion was now made to set the judgment 
aside as irregular. 

Dalt, J. — The motion must be granted. This was an action 
for the recovery of money only. In such action damages are 
to be assessed by a jury, unless the examination of a long ac- 
count be necessary. 

Judgment set aside. 



SAME COUBT. 

SCHBRKERHOBN V. GOLIEF. 

An appeal from a justice^s court is perfected by the service of 
the affidavit and notice of appeal on the justice and a service of 
appeal on the respondent, or his attorney, if the respondent is a 
non-resident, and when notice of appeal had been served on the 
justice without any affidavit, and no notice had been served on 
tiie respondent: Held, that no appeal had been perfected, and 
that the plaintiff should treat the service made as a nullity and 
issue execution on the judgment A motion to set aside the 
appeal was dismissed. 
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NEW YORK COMMON PLEAS. 
Special Term, — Jhnuary, 1852. 

Before Ingraham, J. 
Catlin v. McGroarty. 

Where the defendant in his answer denied the plaintiff's title to the note on which 
the action is foonded, and raeh answer was yerified, a motion to strike out the 
same as a sham answer will not be granted, although the plaintiff's affidavit 
shows such denial to be untrue. 

The truth or falsitjr of a pleading cannot be tried on a motion where both affida- 
Tits are poaitiye. 

• 

The defendant put in an answer, among other allegations, de- 
nying the plaintiflF's title to the notes, for the recovery of which 
the action was brought The plaintiff, on an affidavit that such 
allegation was false, moved to strike out that portion of the 
answer as false. The answer of the defendant was verified in 
the usual way. 

Ingraham, First J. — ^The notes in suit are shown to have 
been passed through the hands of a third person, who is an en* 
dorser upon the paper prior to the plaintiff, and this fact renders 
all the statements in the matter irrelevant, except the denial in 
the second paragraph of the plaintiff's title to the notes, and 
the residue of the answer must be struck out. 

As to the denial of the plaintiff's title there is strong evidence 
to prove that it is untrue, and that the defendant only contra- 
dicts that evidence by his belief. No jury on such testiqjpny 
could for a moment hesitate in favor of the plaintiffs title, and 
I should feel much inclined to hold that such an answer was not 
put in in good faith, and was a sham answer. But I do not 
think it advisable on this motion, where the affidavits are posi* 
tive pn both sides, to try the question of truth or falsity. 

Motion granted as to all of the answer, except the denial of 
the plaintiff's title. 

KoRL^llie subject of striking cot an answer as false was fullj discussed in 
the Bupreme courts in Mier t. CariUdge^ % Oods Rf]^ 126.] 
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SUPREME (X>URT. 

<§)€cwiZ Term. — New Fork, January^ 1862. 

Field and Stone v. Blair and Itiysa 

Notice of retainer is not eqaiyaleiit to an apptanmct mUrti within tlie meaning 
of the act of Congren regnlating the removal of oansea from a State court to 
the United SUtee courts, but. 

Filing notice of appearance with the clerk will be considered an l y jxttiw i iog «•* 
Urtd for the pnrpoee of remoying a cause into the United State* court 

The material iacts appear by the opinion. 

Mitchell, J. — ^Blair and Bives were sued as aoceptors of a 
bill of exchange, and the other defendants, Barton and Bartow, 
as drawers. 

The action was commenced on the 6th of December last, and 
on the 8th Mr. Marvin gave notice of his appearance for Blair 
and Rives, and demanded a copy of the complaint On the 29th 
Blair and Rives caused notice of their appearance to be filed 
with the clerk of the court, and gave a bond in $1,000, with 
two sureties, with the proper condition, and at the same time 
presented their petition to have the cause removed to the Uni- 
ted States court, they being residents and citizens of Maryland, 
and the plaintiff of New York. The main question presented 
is whether the petition was presented at the time of the de- 
fendants entering their appearance in the State court 

The revised statutes (2 i?. S, 889, § 7) denied any effect to a 
oertioTaTi to remove a cause into the supreme court, unless it 
were filed in the court below, " after the defendants shall have 
duly appeared in such action^^^ Ac. 

In 12 Wend, 188, ex parte Isaacs^ <tc,, the court gave a con- 
struction to these words, and held that notice of retainer to the 
plaintiff's attorney was not sufficient, but that when no bail was 
required the defendants should cause their appearaooe to be 
entered by the clerk of the court 
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In 4 Denio^ 246-6 {KorUm r. Hayes) the defendant was lued 
by a capias not bailable. His attorney gave notice of retainer^ 
and a copy of the declaration wae served on the attorney. 
Twenty-two days after the notice of retainer the defendant 
caused his appearance to be entered with the derk, and filed his 
petition for the removal of the cause into the United States 
court 

It was objected that he was too late. 

The court held that he was not ; that the notice of retainer 
was not ^^enUrvng his appearance" in the cause within the terms 
or meaning of the act of Congress. In that case, too, a copy of 
the declaration had been served before the petition was filed. 
The act of Congress is that "the defendant shall, at the time of 
entering his appearance in such State court, file a petition for the 
removal of the cause." {Latos 1789, cA. 20, § 12. Story's LawSy 
p. 67.) 

It does noi say " at the time of giving natic^^ of his appear, 
ance to the plaintiff's attorney," but it refers to an act to be done 
in the court and to be entered there ; both terms, " entering" 
and ^^in suck State court,^' show that the act is not between the 
attorneys merely, but is between the defendant and the court. 
Rule 7 of 1849 is not inconsistent with this, but &vors the same 
opinion. It says that service of notice of retainer or of an ap« 
pearance shall in all cases be deemed an appearance, and if the 
rule had stopped there it would have favored the plaintiff's view ; 
but it shows that although this notice shall be deemed an 
appearance it is not an appearance entered, nor effectual until 
entered, for it adds that " the plaintiff on filing such notice at any 
time thereafter may have the appearance of the defendant entered 
as of the time when such notice was served." This shows that 
the notice did not constitute an appearance entered in the court, 
but was only the authority to have it entered. So here the 
notice of appearance was an authority to the plaintiff to procure 
the defendant's appearance to be entered, but it was not an 
appearance entered. If, before this petition was presented, the 
plaintiff had filed the notice of appearance, it would have been 
the duty of the clerk to enter it at once in pursuance of this 
rule, and then it would have been too late for the defendanii 
afterwards to file their petition. But this was not done. 
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The defendantB, however, gave to the derk notice of their 
appearance when the petition was filed ; that made it the duty 
of the derk to enter the appearance at that time, and it must be 
considered that he has done so. The motion to remoye the cause 
is granted without costs* 



UNITED STATES CIRCUIT COURT. 

Southern District of New York, 

Be/ore Nblson and Bkttq, JJ. 

Charles Sujdam and Ferdinand Sujdam, Assignees of Francis 

P. Sage and Ferdinand Suydam, Jr., 

V. 

^ William G. Ewing and George W. Ewing. 

Charles Suydam and Ferdinand Suydam, Assignees of Francis 

P. Sage and Ferdinand Suydam, Jr., 

v. 
William G. Ewing, George W. Ewing, and Richard Chute. 

Ferdinand Suydam, Charles Suydam, and Ferdinand Suydam, 
Assignees of Ferdinand Suydam, Jr., and Francis P. Sage, 

V, 

William G. Ewing, George W. Ewing, and Richard Chute. 

Tlie code lias no application to caases rerooyed from the New York state oourta to 
the United States courts after the remoyal, and in cases so remoyed the proceed- 
ings in the cause after removal must be in aooordanoe with the rules of the court 
into wliieh the remoyal is made. 

The facts sufficiently appear in the opinion delivered. 

Bktts, JDist. «/"., Jan. 1852, delivered the opinion of the court as 
follows : — This is an application on notice in behalf of surviving 
plaintiff iu the above suits, for leave to revive and prosecute 
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the two stdtB first above named, in the names of Francis P. Sage, 
Ferdinand Sujdam, Jr., and Charles Suydam, or in the names 
of Charles Suydam and Samuel S. Whitney, assignees of Fran- 
cis P. Sage and Ferdinand Suydam, Jr., and that the last above 
entitled cause be revived and continued in the names of Francis 
P. Sage, Henry L. Suydam, Ferdinand Suydam and Charles 
Suydam, as surviving partners of the firm of Suydam, Sage & 
Co., or in the names of Henry S. WyckoflF and Charles Suydam, 
executors of the last will and testament of Ferdinand Suydam, 
deceased. 

The application rests upon these &cts: 

The defendants became indebted to the firm of Suydam, Sage 
& Co., in the sum demanded and sued for in the last above entL 
tied cause. That firm was at the time of the indebtment com- 
posed of Ferdinand Suydam, Francis P. Sage, Henry L. Suy- 
dam, Ferdinand Suydam, Jr., and Charles Suydam. 

The first two above entitled actions were brought to recover 
balances of debts contracted with and due to the firm of Suy- 
dam, Sage & Co., then composed of Francis P. Sage, Ferdinand 
Suydam, Jr., and Charles Suydam. 

Previous to August 6, 1850, Henry L. Suydam, Francis P. 
Sage, and Ferdinand Suydam, jr., assigned all their interest and 
rights respectively in each of the above debts and demands to 
Ferdinand Suydam. In the month of November, 1850, the 
three above suits were instituted in the supreme court of the 
state of New York, and attachments issued therein were served 
on persons in the state of New York having effects or credits of 
the defendants in possession, which became thereby bound by 
such process. 

Each suit demanded over $500. 

The plaintiflfe are citizens of the state of New York, and the 
defendants are citizens of other states, and in the month of 
March, 1861, the defendants by due course of law caused the 
suits respectively to be removed from the supreme court of the 
state into this court, and the defendants having perfected their 
appearance here, the suits are now pending and ready to be pro- 
ceeded upon before this court 

Since the removal of the causes into this court Ferdinand 
Suydam has died, and Henry S. Wyckoff and Charles Suydam 
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Mitchell, J. — The plaintiffB and defendants are both resi- 
dents of Maryland, and the debt which is in suit was contracted 
there. The defendant insists that an attachment cannot issae in 
such case. An attachment under the general law as to non-re- 
sident debtors as contained in the revised statutes it was insisted 
bj the defendant and conceded by the plaintiff could not issue 
in such case. The revised statutes on that subject are not 
repealed by the code, but the code affords a different remedy, 
and on different conditions. Tinder it the plaintiff must give 
security before issuing the attachment, and then he obtains the 
benefit of the attachment for his own use alone. Under the 
revised statutes no security is necessary, and all the other credi- 
tors of the defendant may come in and share pro rata with the 
plaintiff.* 

The two provisions may therefore exist together, and each 
apply as the law relating to it particularly may direct without 
reference to the other. That the code was not to be limited by 
the revised statutes is shown by section 232, &c., where the 
sheriff is directed to proceed under the attachment in the manner 
required by law in cases of attachment' against absent debtors. 
This direct reference to the revised statutes and adoption of part 
of its provisions as to part only of the proceedings in attachments 
under the code, shows that the other parts of the revised statutes 
not referred to are not to control this chapter of the code. K it 
had been intended that they should, the legislature would have 
so directed as to all parts of the law as to attachments against 
absent debtors, and not only as to the parts relating to the duties 
of the sheriff 

Nor is there anything in the spirit of that provision of the 
revised statutes preventing a foreign creditor from the benefit 
of our attachment laws except in certain cases, that should 
extend the prohibition to cases where the legislature has not 
extended it 

It is more just to give to all persons who have claims against 
a debtor when property is within our jurisdiction equal right to 
feach it, than to limit that right to our own citizens, and to oiti- 



* See^ howerer, Bmneii v. Srown, aiiU^ p^ M^. 
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zens of other states only when the debt is contracted here. It 
is a just ground of complaint if one state throws any impediment 
in the way of citizens of another state when attempting to enforce 
their claims. K in any case we can have no public policy in 
thus interfering it would be where the plaintiff and defendant 
are both residents of the same state. We might wish to save 
property in our own jurisdiction for our own citizens, but when 
we allow foreigners to prosecute we can have no motive to pre- 
vent their prosecuting the residents of their own state. 

The general law against non-resident debtors is to reach all 
the property of the debtor in this state for the benefit of credi- 
tors generally, and not for the benefit of a single plaintiff. In 
such a law it might be the policy of our state to allow none to 
partake but our own citizens, lest the foreigners might absorb 
the great part of what would be here, and our own citizens 
receive the smaller dividends from the estate; while the 
foreigners might be paid any balance in full in their own state, 
and our citizens be entitled to no share there. The attachment 
under the code is not for creditors generally, but for one only — 
is not for an equality of distribution, but to give the most dili- 
gent the preference. There is nothing in the language of it to 
intimate that foreigners cannot have the benefit of it ; or that 
they can when suing our absconding citizens, but cannot when 
suing their own fellow citizens ; or that they can when suing 
their fellow citizen on a contract made here, but cannot thus 
sue him in other cases. 

Subdivision 3 of section 185 was referred to as allowing pub- 
lication against a non-resident only when the court has jurisdic- 
tion of the subject of the action ; and it was argued that it could 
not have such jurisdiction when the defendant was not here to 
be served with process. 

This interpretation would prevent all remedy by action where 
the defendant is a non-resident or absent from the state, although 
he has property here. 

The judgment to be founded on publication may be inopera- 
tive as to the person of the defendant, or when sued in another 
state ; but our legislature may attach property here, and subject 
it to the payment of debts due by its owner, as it may to the 
payment of taxes, and may also prescribe the mode in which 
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0ach payment may be effected, or the debts be proved thai 
to be paid out of the property. Two modes are taken in ^Im 
case of notifying the debtor— <Hie by attaching his property, 
which is almost as certain as the personal service of process, the 
other by publication. 

The term '' subject of the action" has no such meaning as sug- 
gested ; it relates to the nature of the action, or the tking sought 
to be obtained by the judgment to be given, but not at all to the 
person of the defendant 

Jurisdiction over the person and over the sulgect of the action 
are entirely distinct matters. This court may have no jurisdii>- 
tion over the person of a foreign ambassador, but it has jurisdio- 
tion over any subject of action that could come before a state 
court. The term was used because the code applies to local tri- 
bunals of limited jurisdiction as well as to the supreme courts 
and in many cases they would not have jurisdiction over the 
subject of the action. 

Property is not taken in this way from the defendant " with- 
out due process of law.'' The publication and attachment of 
the property effectually give him notice of the action. The pro- 
perty is then held only as security for the final result of the 
action, and if he chooses to defend the suit he can do so; and if 
he has a defence the property will be released and he be paid 
damages for the taking of it. If he does not choose to defend 
he impliedly admits that judgment shall pass against him, and 
all that is reached is the property thus attached. 

The propertfT attached is a vessel belonging to the defendants ; 
it has bjeen in the sheriff^s custody since November 5, 1861. 
No one has claimed it — no bond has been given by the defend- 
ant, or by any one as owner. The expenses of keeping the 
vessel would eat up its value without benefit to any one; an 
order must therefore be made that she be sold by the sheriff 
and the motion to vacate the warrant of attachment is denied 
with $10 costs to the plaintifGs. 
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SUPREME COURT. 
SpeoM Term, — 0rUari9^ Febrwxtry^ 18^1. 

LUGAB t^. JOHN8OK. 

Hie «ode has not repealed the laws of 1840 and 184*7 providing for the ooets on a 

motioB. 
][o> pFeyuNif demand of ooets on a motion is neoeaeavy pii^ to iaBniqg an ezeeor 

tiooa in the natare of a fimi faeuu for their eoUeetion. 

In this case a motion made by the defendant had been denied 
with $10 costs. The order denying the motion is dated July 
10, 1860, and was served on the 23d day of July, 1850. No 
personal demand of the costs was made. On the 22d January, 
1851, the plaintiff ^3 attorney issued an execution in the nature 
of a Jieri fimaa to collect the said $10. The defendants now 
Bftoyed to set aside the execution. Several objections were raised 
and passed upon by the judge, but we report only as to one of 
the objections — ^namely, that no demand of the costs was made 
prior to issuing the execution. 

Wells, J. — The act concerning costs and fees in courts of 
law and for other purposes, passed May 14, 1840, provides that 
all orders awarding costs upon granting or denying special mo- 
tions, shall specify the amount of such costs ; and where the 
order for the payment of costs, or any sum of money, upon a 
special motion, is not conditional, a precept to enforce payment 
of such costs or sum of money, may be issued without any de- 
mand or application to the court {Laws of 1840, p, 338, § 16). 
If this statute is not repealed it is decisive of the question. I 
am not able to find that it has ever been, in terms, repealed. 
The 303d section of the Code comes the nearest to it. But that 
section no more repeals the above provision of the act of 1840 
than it does the act of 1847, abolishing imprisonment for costs^ 
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and giving the process of execution against the personal proper- 
ty for their collection. The section of the code referred to mere- 
ly repeals '' all statutes establishing or regulating the costs or fees 
of attorneys, solicitors and counsel, in civil actions." It does 
not, nor does the code anywhere, that I can find, interfere with 
or undertake to provide for or regulate the collection of the costs 
of motions, except it be § 816, which allows costs of motions, 
but does not provide for or regulate their collection. It has 
never been understood that the statutes referred to are repealed 
by the Code, any farther than they are inconsistent with, or su- 
perseded by its provisions (see § 471 of the Code of 1849). 

Again, the act of 1847, after abolishing imprisonment for the 
non-payment of interlocutory costs, ordered by the court to be 
paid, provides that process in the nature of a fieri fcunas against 
personal property, may be issued for the collection of such costs, 
founded on such order of court (Laws of 1847 , cK 890, § 8). The 
order of the court is made the foundation of the execution or pro- 
cess in the nature of a/m fadas^ and not the contempt of the 
party, in not paying the costs. I am, upon the whole, inclined 
to hold that a demand of payment, before issuing the process, in 
this case was not necessary. The motion is, therefore, denied ; 
but the defendants are excused from paying the costs of oppo- 
sing the motion, on the ground that they were warranted in 
making it by what is said in MonelVs Pr. 379, and by some ex- 
pressions in the case of Buzard v. Oross (4 Pr, R. 28), and 
Eckerson v. Sj>oor {id, 861). So far as those cases hold a demand 
necessary before the process can issue under the act of 1847, for 
the collection of costs, the decision must have been made with- 
out reference to the act of 1840, above recited. 
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SUPREME COURT. 

Oeneral Term. — Dutchess^ May, 1851, 

Present, MossB, Babculo and BsowN, JJ. 

Algeb v. Sgovills and others. 

A oomplaint which demandB relief against two — against one in his capacitj of 
trustee and against the other in his individual capacity— ^sontains causes of 
action which cannot be united in one complaint 

A cause of action triable by the court cannot be united with a cause of action 
triable by a jury. 

The complaint demanded relief against some of the defend- 
ants as trustees, and against others on contract, in their indivi- 
dual capacity. The defendants demurred, and had judgment at 
special term on the demurrer. From this judgment the plain- 
tiffi appealed to the general term. The pleadings were very 
voluminous, but it is deemed unnecessary to refer to them fur- 
ther than they are referred to in the judgment of the court. . 

2?, Dudley Field,* for the plaintiff 

W. Eno, for the defendant. 

By the (hurt, Barculo, J. — ^I am still of the opinion that the 
demurrers were well taken for the reasons assigned at the special 
term. But as the case has been argued before us with much 
force and earnestness, by one of the learned authors of the code, 
I will examine one or two of his propositions a little more folly. 

The third point of th*e learned counsel claims that the " ob- 
jection that the complaint is demurrable because the causes of 



* Hub gentleman was one of the commissioners appointed to report on the 
pleadings and practice in this State. The first report of these commiasioners was 
adopted by the Legislature, and is known as the code of 1848. Their tabseqnent 
reports haye been adopted only in part 
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action are some of them against a trustee and others on contract^ 
has not the least foundation. The causes of action all arise out 
of contract, express or implied. The obligations of the trustee 
all grow out of his undertaking as such. K the causes can all 
be included in one of the classes mentioned in § 167, that is 
enough, though some of them might also be included in an- 
other." 

This prc^)oeition involves the construction to be given to sec- 
tion 167 of the code. If the construction contended 'for is sus- 
tained then it follows that a plaintiff maj unite in one com- 
plaint, a claim upon a promissory note for the payment of a 
sum of money with a claim upon another contract to deliver a 
thousand bushels of wheat, and a claim for the specific perform- 
ance of another contract to convey a fiaxm, and a claim upon a 
fourth contract for the execution of a trust. I am unable ao to 
construe the section in question. On the contrary, it seems to 
me quite clear that the terms of the section and the other pro- 
visions of the code, as well as the settled principles of good 
pleading, are irreconcilable with the views of the learned ex- 
pounding author. 

To any one acquainted with the law as it stood prior to the 
code, it is quite obvious that section 167 is mainly an embodi- 
ment of the rules of pleading as they existed, with some omis- 
sions and numerous imperfections. The first sub-division of this 
section (167) includes the old action of assumpsit and debt upon 
contract and covenant. The second embraces actions of assault 
and battery, false imprisonment, &c. The third refers to actions 
of trespass or case for injuries to property. The fourth is con- 
fined to actic^s for defamation. The fifth includes actions of 
ejectment, and perhaps^ suits for a specific performance, although, 
for reasons hereafter adverted to, it is doubtful whether the two 
can be joined. The sixth embraces trover and replevin ; and 
the seventh covers all cases of trust. It is also apparent that 
aome aotiona, as suits for divorce, actions upon judgments, and 
actions for partition of lands, do not fall within any of the 
classes. 

A legitimate construction of this section (§ 167) will not ptr- 
mit the joining of causes of action which belong to more than one 
class. Although many actions for the recovery of real or per- 
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aonal property arise oat of contract^ still they are not to bo 
united with a simple eontraot for the payment of money. Eaeb 
subdivision must be interpreted with reference to the others ; 
and the proyiaon made in the fifkh and sixth, for the reoovery 
of real and personal property, to which title is given by con- 
tni>et, shows that the legislature did not intend to include thosd 
contracts in the first class. Otherwise many actions would Ml 
under more than one head, and the different classes run into 
each other; and this the object of classification would be de- 
feated. Moreover, a party bringing an action to recover person- 
al property claimed by virtue of a confract, might join with it 
a cledm upon a promissory note, upon the ground of the contract, 
under the first class, or a claim for personal property, tortioody 
taken, upon the ground that the first cause of action was under 
Ae sixth class ; and, if it be true in law as in mathematics, that 
things equal to the same thing are equal to one another, a count 
on a simple contract to pay money might be joined with a count 
for personal property unlawfully taken. We have too much 
respect for the lawmakers to believe that they could have con- 
tsmplated such great absurdities. 

We have given what we consider to be a fiiir construction to 
the language of the section. But we are not left to the mere 
legal rules of interpretation. The last clause fixes the meaning 
in terms which cannot be misunderstood, when it deolares that 
^the causes of action, so united, must all belong to one only ot 
these classes." This is equivalent to saying that every cause of 
action belongs to but one class, and expressly forbids the union 
of causes belongrug to different classes. How it can be seriously 
contended, in the fiice of this provision, that a cause of action 
upon a simple contract for the payment of money, cafi be united 
with a claim against a trustee, or with a claim to remove a trus- 
tee and have a receiver appointed, as is attempted in this case, 
we are at a Ices to conceive ; especially when it is remembered 
that the seventh class expressly includes "ekims against a tros* 
tee by virtue of a contract" 

But it is said that our construction *^ will lead to the grossest 
absurdities." To this it may be answered, that we have no au* 
ihority to strike out words fiom a plain enactment of the legisla* 
tlire to make statutes consistent; and while tiie wofd <<only* 



806 CODE BEPOBTS.— NEW SEBIES. 

Alger T. BooTille, 

remams in the dause no other interpretation is admissible^ 
Moreover, for the court to attempt to correct and reconcile the 
statutes would be an endless as well as dangerous task. This 
construction, however, does not lead to, but, as we suppose, 
avoids absurdity. K there is any absurdity, it consists in the 
id^ of settling all the controversies that may exists however 
numerous, between the same parties in an ordinary trial by jury. 
This we admit is excessively preposterous. 

It was well remarked by Hand, J., in the recent case of Boyoe 
V. Brown (7 Barb, S. C. R, 80), that " all experience has shown 
that trial by jury is befit adapted to direct issues." He might 
have added, that the issues must be not only reasonably simple 
but reasonably few in number. In this respect those who advo- 
cate the union of many causes of action in one suit, manifest 
their ignorance of the true nature of trial hyjury. For, when it 
is remembered that the theory of jury trial requires twelve men 
to be imanimous upon a disputed point, and that they must 
attain that unanimity in regard to every issue submitted to 
them ; that they usually take no notes of the evidence, and con* 
sequently cannot always bring it to mind after they retire ; that 
a disagreement as to one essential issue renders a new trial as to 
all necessary ; it requires but little experience to discover that 
the fewer and simpler the questions, the better they are likely 
to be decided ; that a multiplicity of issues increases the chance 
of a disagreement ; that in long and complicated trials the jury 
too often either look to the judge as a guide, or resort to liiose 
compromise verdicts which diow that the real merits have been 
lost sight of. It may be safely said that singleness and simpli- 
city in this respect are indispensable to the ftdl enjoyment of the 
benefit of trial by jury. 

But there are other sections of the code inconsistent with the 
practice of uniting such claims as are attempted to be joined in 
this case. Sections 268 and 254 provide that issues of &ct for 
the recovery of money only, or of specific real or personal pro* 
perty, must be tried by 9k jury ^ unless waived ; and that aU other 
issues are iariabU by the court Although there is no express pro- 
hibition against uniting a cause of action triable by the court 
with one triable by a jury, it is obvious firOm the various provi* 
sions in relation to trials, verdicts, and judgments, that such union 
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is not coQtemplated ; nor is it practicable^ in our judgment In 
the case before us, the plaintijBf clauns judgment for $4000 against 
one of the defendants upon a contract of indemnity to which the 
others are not partiea If issue of &ict be joined on this it must 
be tried by a jury, if either party wishes. In regard to another 
defendant the plaintiff charges that he is unfit to serve as a trus- 
tee, and prays that he may be removed and a receiver appointed 
of the estate. This is a matter triable by the court according to 
the code ; and, according to common sense and the nature of 
things, it camiot be tried by a jury. Now there is no provision 
found either in the code or in the practice of the courts, for try- 
ing part of a cause in one forum and part in another ; or part at 
one time, and part at another, where issues of fact only are 
joined. The clause in section 254 authorizing the court ^^ to. 
order the whole issue, or any specific question of fact involved 
therein, to be tried by a jury," applies only to actions triable by 
thecourt^ and is analogous to the former practice in chancery. 
It has no application to actions which must be tried by a jury« 
In such actions all the Issues of fitct must be submitted to the' 
jury at the same time. K,« therefore, there was nothing else in 
the code to forbid the joinder of such causes of action, the fiict 
that some of the issues of fact which may be formed, are to be 
tried by a jury, and others by the court, would seem to present 
a diflSculty almost, if not quite, insurmountable. 

But it is said that we must construe the code UberaOy, This 
is a very conmion argument, and is not unfrequently urged by 
both parties; meaning thereby a construction in their &vor, 
respectively. Section 169, however, defines the liberality which 
courts are to exercise as that ivhtch promotes substarUial justice. 
To permit the joinder of causes of action separate and <lia«iTnilyr 
in their nature, requiring different trials, is not the liberality 
contemplated by the law ; for, instead of promoting justice, it 
would tend to confusion and uncertainly. 

Kor is it by any means certain that such a mode of pleading, 
if allowed, and if all the issues could be tried at once, would save 
expense to the parties, as is sometimes supposed If the four 
causes of action first above named should be joined in one suit, 
and issues of &ct formed thereon, it might very well happen 
that four different sets of witnesses would be required, coming 
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firom distent parts of thestete. This, of it8e^rQIldaroitdiffiolllt 
finr the parties to be fully prepared For trial, and kenoe eauBCB 
are put off fiK>m term to t&rm. Add to this, the inczeaaed length 
of the trial, the probability of a disagreement of the jury, or of 
erion of the court, requiring another trial, and it will be seen, 
by those who are capable of judging, that the advantage of try* 
ing numerous issues at once, in point of economy, is yery ques- 
tionable. 

However this may be, there can be no doubt that the code 
has hitherto utterly £Edled to fiiMl the predictions of those who 
daimed that it woid diminish die q^tiiy or agg«g.*e expense 
of litigation. On the contrary, our courts are, in some sections 
of the state, flooded with questions arising upon its new provi- 
sions or its \musual phraseology. Hundreds and thousands at 
oases are carried from court to court to settle the meaning of 
ambiguous or unintelligible language; and it is believed, not- 
withstanding the great increase of the judicial force of the first 
district, and its acloiowledged ability and industry, that there 
are more causes now pending in that district alone, than there 
were in the whole state, at any time prior to the new sjstem. 

It is in truth greatly to be regretted, that those who assumed 
the responsibility of devising a remedy for the insufficiencies of 
the former system, did not more fully understand and appreciate 
the true cause and nature of the evils to be remedied ; which 
arose mainly from a want of sufficient judicial force to dispose 
of the rapidly increasing business of a growing state and a com- 
mercial people. • But in this age of progress, it not unjfrequently 
happens, that alteration is mistaken for reformation, and the 
public, feeling the necessity of some improvement, is too often 
oontented with a mere change; not distinguishing, at first, be- 
tween the benefits of a solid reform and the crude innovations 
ef ooneeited pretension. 

Judgment for the defendants. 
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SUPREME OOUST. 

Speeial Term.- — November, 1851. 
Heller v. Heller. 

Beelioii 409 of tke eode does not apply to the service of a sommonfl. 

Service of a stiinmons on an insane person must be by a personal service on saoh 

person, and on his oommHtee, if any. 
Tbe oommittee of a hmatic defendant haTing no advdtfte intexvit iril be a|»poinlei 

gnardian od litem of sach Innatio, ex parte and of oonrte. 
Appointment of gnardian where there is no committee. 
Sinibie, That since the amendment of 1851 to the 114th section of the code a mar- 

Tied woman tntet proseoate or defend a suit for an absolirte diyoroe by h^ 

next friend. 

This was an action by a husband against his wife for a divoioe 
by reason of adultery committed by the wife. 

It appeared that the wife had for many years been liying apast 
from her husband ; that she was insane and ^totally ineapable of 
conducting any business ; that she had no committee, and her only 
male relatives were her father and brother, on whom the sum* 
mons had been served, and who now petitioned and moved, ex 
park, for the appointment of a guardian ad Kiem, 

Hand, J. — ^If the summons was served on tbe brother of tlM 
defendant only, the service is not sufficient, and I thisk, ike 
court should not act upon such service, unless the irregularity is 
in some way waived If she be insane, the service must be per- 
eonal; and if there be a committee, also on the cooamilitoe(dKk, 
§ 184). The section (409) relative to service al; the i^sidencie, 
does not apply to the service of a summoBa 

Before the code, the comimittee of a lunatiG defendatMt^ not 
having interests adverse to the lunatic, oould have an ordfer ^ 
pointing the oocnmittee guardian of couise. And Ho notice io 
the opposite party was necessary when the oommittee applied 
(N'ewr.New,6PaigeiS7\ I Barb. Ch.Pr.^',^hdf.€nLun.tBA), 
Indeed in such oasea^ in Eajg^gnd, bo rgoAC^diao, it wf«2d earn, 
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is now necessary {Jjoidy Hariland v. Atcherly^ 7 Beavan 53 ; 2 
Dan. Pr. 870). By the code, where the husband is not a co- 
plaintiff or a co-defendant, it seems the wife must now always 
prosecute or defend by prochein ami. The alteration of section 
114 by the amended code of 1851, seems to have settled the 
practice which was mooted in Stwre v. Sfiorej 2 Sandf. 715; 
TSppel V. Tippel, 3 Oode Rep. 40; (M v. (hit, 2 Code Sep. 94; 
8 *. 23 ; Anon., ib. 18. 

Where no committee had been appointed, a person of unsound 
mind, before the code, defended by a guardian ad litem {Shelf, 
an Lun. 425 ; Wilson v. Orace, 14 Ves. 172 ; Mitf. 104 ; /Sor. J^. 
PI § 70 ; 1 Ban. Pr. 208 ; 1 Barb. Pr. 86). But whether notice 
of the application should be given to the opposite party in such 
cases does not seem to be well settled. !No notice is taken of 
the appearance of counsel for the plaintiff in the reports of the 
cases of Wilson v. Oracej supra ; MarTcle v. Markle (4 J. C. R. 
168); AU'y Gen. v. Waddi)igton (1 Mad. R. 321); nor in How- 
lett V. Wilhraham (5 id. 423). It is said in this last cu.-w, that 
the plaintiff moved ; but it appears by DanieVs Practice that the 
motion was on the part of the defendant (1 Dan. Pr. 203). But 
it does not appear that notice was not given in the above cases; 
and in Pryce v. Page, there was an appearance for the plaintiff 
{1 Mad. R. 321). Where the complaint does not state that the 
defendant is a lunatic, I am inclined to think, notice of the ap- 
plication to appoint a guardian should be given, particularly in 
a matter so important to the parties as a suit for a divorce a vin- 
cuh. The plaintiff should have an opportunity to know why 
the suit is defended by a guardian instead of the party. In this 
case, the defendant being a feme covert, must, as we have seen, 
appear by a next friend. The next friend for Sifeme covert plain- 
tiff, in ordinary cases, acts by her consent {Fviton v. RoseveU, 1 
Paige 180). But a lunatic cannot consent. However, a plain- 
tiff may apply for Ae appointment of a guardian ad litem for a 
lunatic defendant {She^. on Lun. 426) ; and a relative did so, in 
Marhle v. Markle, supra. The next friend, required by the code, 
stands in the place of the former guardian ad litem, and should 
be appointed in the same way. 

But notice of the motion should have been given, unless the 
eomplaint alleges that the defendant is insane, in which casoi 
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that shoxild be made to appear before the motion can be granted 
exparte. 

Order reAiaed. 



SUPREME COUBT. 
General Term, — Seventh District, September^ 1861. 

BoBiNSON V. Weeks. 

A right of action for a tort for ilie taking or conyersion of personal property may 
be aaeigned. 

in an action to recoTer damages for the eonTersion of personal property and Ter- 
diet for the plaintiff an assignment after verdict and before perfecting the judg- 
ment in the action, is lawful, and vests the title to the judgment when perfected 
in the assignee. 

The case of Gardner v. AdamSt 12 Wend 297, in part overruled. 

Hie 298d section of the oode is permissive merely. 

A debtor of a judgment debtor who pays to the sheriff under section 298 the 
amount of his indebtedness to the judgment debtor does so as a volunteer and at 
the peril of such judgment debtor having previously assigned his claim ; and 
this result will follow notwithstanding that the assignee of the judgment debtor 
has given no notice of the assignment. 

By the Court, Johnson, J. — This is an appeal from an order 
at special term, denying a motion to set aside the execntion 
. issaed in this cause. 

The action was for the conversion of a certain amount of mo- 
ney in bank bills ; and after the trial, but before the judgment 
was perfected, the plaintiff sold and assigned the ju<^|;ment he 
might, recover to his attorney in the action, bond fide, and for a 
good and valuable consideration. 

The judgment was perfected 10th of August^ 1849, and on 
the next day the defendant, without any notice of the aaaigii- 
ment^ paid t^e amoimt to the sheriff of Steuben county on two 
executions then in his hands for collection, in ftivor of Daniel 
G. Smith against the nominal plaintiff 
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The defendant's ooumel mmatH that the pkiiiti£f '« altomey bj 

the aflsignment to him acquired no title to the judgment for tw9 
reaaonfi. First, that the cause of action was tort, and not assign- 
able ; and, second, that at the date of the assignment theie was 
no judgment in existence ; and the assignment gave no title to 
the judgment perfected afterwards. 

To sustain the first ground, Gardner v. Adams (12 WeruL 297) 
and The People v. Tioga Com. Pleas (19 W€nd/%Z), are relied 

upon. 

In Gardner y. Adams^ the court only held that a tort was not 
assignable so as to warrant an action in the name of the assignee, 
as the court expressly declare in People y. Tioga C, Pleas; and 
in the latter case it was held that a tort merely personal was not 
assignable, so that a court of law would protect the assignee 
against the subsequent firaudulent discharge of the judgment by 
the assignor. I confess I haye neyer been able to see how the 
€886 of GardfMT y. Adams^ upon the point relied upon, could he 
sustained upon principle, eyen if the court intended to go no 
farther than CowKN, J., says it did in People y. Tioga Com. 
Pleas. 

The case upon this point is without principle or authority to 
support it, and should be oyerruled. Hoyt, J., in Hall y. Jib- 
linson (2 Ooms. 296), in commenting upon this case says, 
''the decision can not be upheld either upon principle or 
authority." 

But in regard to the general doctrine of the assignment of 
tdrta. The case of Poople y. Tioga C. P. does not deny but 
seems rather to concede that a tort for the taking or conyeision 
of personal property may be assigned ; and the case of NotA t. 
Turner {Serg, A Bawle^ 244), is dted with approbation, which 
expressly holds that sudi a claim may be assigned. It is a right 
which passes to an exiecutor or an administrator, and I tiiiak 
there can be no doubt that it may lawfully be assigned 89 as to 
yest the assignee with all the rights the assignor had at the thae 
of the conmiissicn of the tort. The whole diflGLcralty in regard 
#0 it seems to have arisen iiom not distinguishixftg between such 
oases and mere petsonal torts, as assault and batteay, slanto wA 
the iike^ whidi die widi the person, ud whioh aU the aatihMri- 
ties agree cannot be assigned. 
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It will be seen on a moment's reflection, that the two cases or 
lights of action, although both coming under the general classi- 
fication of torts, have reallj little resemblance to each other. 
In the latter case there is nothing to assign but a mere injury, 
which does not survive the decease of the injured party, and in 
which no person can be regarded as having any property. 
While in the fonner the right and title to property of which the 
assignor is still undivested, goes with the assignment and vests 
in the assignee, or in the executor or administrator, on the death 
of the party against whom the tort was committed. I take it an 
assignment of the cause of action would necessarily carry with 
it the assignor's title to the property, because by prosecuting the 
action to judgment and obtaining satisfaction, the title becomes 
vested in the wrong doer, and the purchaser must be regarded as 
acquiring the whole right by the assignment and audiority to 
prosecute^ The assignment of a bond merely carries with it 
by operation of law the mortgage, and draws after it the land 
{Jdckson V. BhdgeUj 6 Cbi^Tcw, 202 ; Oreen v. Hart, 1 John. 590 ; 
'Martin v, MawUn, 2 Barr^ 978). 

In the case of the death of a party whose property has been 
tortiously taken and who has not elected to bring his action in 
his lifetime, the title vests in the executor or administrator by 
operation of law, and he may bring his action for the original 
tort, or proceed and retake the property, as he may elect 

This view of the case answers the defendant's second objection 
to the assignment, that there was no judgment when the assign* 
ment was executed. 

The assignment carried the whole title to the subject matter 
of the action, and of course to the judgment, when perfected. 
Ab between the parties to the assignment, clearly the whole right 
l»8sed to the assignee, and the defendant, the moment the judg* 
ment was perfected, became the debtor of the assignee and not 
of the nominal plaintij£ Nor was any notice to the defendant 
necessary except for the purpose of protecting the assignee 
against the acts of his asagnor. 

The defendants counsel also contends that the payment to the 

I r- _ - - - ^- ~- — ■ ^^ ~ ■ --_iiiiM.|- -I _L _ 

* Bo«B ih» aiiMBdment iiuid6 in 1861 to tlie Ultih aeetion of the ooda affBeliilli 
Vnoioh of the opioiont 
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sheriff on the two executions in his hands in &yor of Smith 
against the plaintiff to the amount of this judgment, operates as 
a satisfaction and discharge of the same, even conceding the 
validity of the assignment, in aa much as the defendant had no 
notice of the assignment, and the code (§ 298) authorizes such 
payments to be made by any debtor of judgment debtors. 

The difficulty in the way of the defendant is that at the time of 
making these payments to the sheriff he was not in feet indebted 
to the judgment debtor, whose debts he volunteered to pay. 

The nominal plaintiff here had at that time no debt or de- 
mand against the defendant, which he could enforce at law or 
equity. It will hardly answer, I think, to say that as he had no 
notice of the assignment he had a right to regard himself as the 
debtor of the plaintiff, and is therefore to be protected. The 
code, it is true, authorizes a debtor of the judgment debtor to 
pay the amount of his debt upon any execution against the lat- 
ter in the sheriff's hands ; but it does not make it his duty to do 
so. It imposes no obligation upon him whatever ; and if a party 
indebted, instead of paying his debt to the person to whom he 
supposes himself indebted, and where he might learn the true 
state of the matter, chooses to go and pay another debt, which 
the law does not require him to pay, and to a person who has 
no opportunity of knowing whether or not he is really the debtor 
of the person whose debt he undertakes thus to satisfy, I think 
he does it at his peril. He must see to it thtit he pays his credi- 
tor's debt or the law will not protect him. He should be re- 
garded as a volunteer, taking the risk of paying the right debt. 
Had the defendant paid to the nominal plaintiff the amount of 
the judgment and taken his discharge, without notice of the 
assignment, he would, without doubt, have been protected. 
Such payment and discharge would have been good against the 
assignee omitting to give notice of his rights. But the assignee 
in that case would have had his remedy against such nominal 
plaintiff by an action for a breach of the implied conditions of 
the assignment. Here, however, the party assigning has done 
nothing in violation of the assignment. The opposing affidavits 
show that the payments were made upon the executions against 
him without his knowledge or approbation and against his wish. 
The assignee, therefore, cannot allege that the plaintiff has done 
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anything in violation of the express or implied conditions of the 
assignment, and consequently has no remedy upon the agree- 
ment The assignor impliedly agrees in every assignment where 
it is not embodied in express terms, that he will not collect or 
discharge the judgment himself, nor interpose any obstacle to 
its collection by his assignee. But it would be going quite too 
far to hold that he impliedly undertakes to pay all demands that 
do then or may thereafter exist against him before judgment 
and execution, and thus prevent all other persons from satisfying 
the judgment under this extraordinary provision of the code. 
if these payments to the sheriff were to operate to discharge the 
judgment as against the assignee, this anomalous restdt would 
be produced. The assignee not only has judgment satisfied and 
difichaiged without any equivalent, but is deprived of all remedy 
i^ainst his assignor, while a third person, a total stranger to both 
the real plaintiflF and the defendant in the judgment, who had no 
right or claim to it in law, or equity, or ethics, succeeds in col- 
lecting it and retaining the money without being liable to any 
one. It is clear that Smith, by no proceedings at law or equity, 
could have obtained the amount of this judgment against the 
assignee. A general assignment to a receiver under the order 
of the court, or the bankrupt or insolvent laws, by the nominal 
plaintiff, would have given such receiver or designee no title to 
the judgment as against the assignee, even without any notice 
whatever {Muir v. Schenck^ 3 Hill, 228). Smith had no equities 
as against the assignee. His executions were no lien upon the 
daim when assigned, and the assignee was not bound to take no- 
tice of them or inquire after them. This was held by Willard, 
J., in Chuntryman v. Boyer (2 Code Rep. 4), as I think, correctly. 

The assignee of judgments and choses in action, will be pro- 
tected against executions in the hands of the sheriff. 

The code has not gone quite so fer as to make judgments and 
executions issued thereon liens upon cfaoses in action, or a notice 
equivalent to a 2t9 pendens. The defendant has not paid the debt 
of tiie right judgment debtor, in this case, and the judgment still 
TemaioB unsatisfied against him.* 

The order of the special term must, therefore, be affirmed. 

• See forther Jkmenpart t. Ludhw, 8 OotkAgk M. 
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SUPREME COURT. 

Special Term. — Monigomery^ Junt^ 1851. 

Thumb v. Walrath. 

An answer whi«h professes to be a defence to the whole eanue of action set op In 
the eomplaint^ bat which in fact is an answer to a part ODly of the eansea of 
action, is bad, in dennrrer. 

The action was to recover possession of a piece of land de- 
scribed in the complaint as " the lot purchased by the plainiiff 
of Adam I. Wabrath." 

The answer addressed itself to the whole complaint, and stated 
that at the time the plaintiff purchased the said lot of Adam L 
Walrath the defendant was in possession of part thereof as tenant 
at will to the said Adam I. Walrath, and that before the said 
purchase of the said lot bj the plaintiff he, the defendant, had 
sowed the said part thereof of which he was in possession a9 
aforesaid with com, and that at the commen<jiBment of this action 
the said com was then growing and was unfit to hanrest, all 
which was to the plaintiff known when he purchased the said 
lot. The plaintiff demurred, and alleged for ground of demurrer 
that the answer did not state iacts sufficient to eonsiitute a 
defence, or that the defimdant did receive a notice to quit 

WiLLARD, J. — ^The second defence in this action, or, as we 
should call it in former times, the second phaj oommenees as an 
answ^ to the whole complaint, and assumes to answer ike whole^ 
by showing that the defendant was rightfully in the possessioo 
of three and a half acres, parcel of the lot to recover which the 
action was brought This is no answer to the whole action, and 
consequently upon well settled rules of pleading, the answer 
demurred to is bad (1 ChittyPl 510; 1 Saund. 28, n,3; Oooper 
V. Bmbry, 1 Wen. 847 ; Boot v. Woodruff, 6 HiU, 421). It does 
not help the matter ihat the defendant has put in a complete 
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answer to tlie whole complaint in his first defence. Each de- 
fence must stand by itself and one cannot aid the other. The 
defendant should have interposed an appropriate answer as to 
all but the part in his possession ; and as to that part set out his 
defence. If it be granted that a tenant at will, who has put in 
a ciop, is entitled to retain possession until the time of harvest- 
ing the crop has arrived, it by no means follows that he is enti- 
tied to retain the possession of the whole &rm. It is enough 
thai he has the necessary egress and regress to protect the crop 
while growing, and to take it off when it has come to maturity 
(see 4 Kent (hm. Ill), The demurrer is well taken to the second 
defence, but the defendant may amend on payment of costs. 



SUPREME COURT. 
Special Term, — Brie, August^ 1851. 

ToMLiNSON V, Van Vbothen. 

Where an order ib made for service of a summons by publication, the defendant 
has until twenty days after the expiration of the time prei^oribed for publication, 
to put in his answer. 

An order had been made in this action to serve the summons 
by publication. The time for publication had expired less than 
twenty days, and the plaintiff moved for the relief demanded by 
the complaint 

Marvin, J. — ^The application is premature. The defendants 
have twenty days within which to appear and answer, after the 
expiration of the time prescribed by the order for publication. 
The service of the summons is not complete until the expiration 
of that time {Code, § 187). 

I have also held, in cases where the publication of the sum- 
mons had been ordered, and service of a copy of the summons 
and complaint had been personally made, out of the state, that 
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the defendant had twenty days to appear and answer, after the 
expiration of the time prescribed in the order for the publicatioiL 
That such personal service, out of the state, was only equivaieni 
to the publication of the sununons and the deposit of a copy of 
the summons and complaint in the post-offioe (§ 136). 



SUPREME COURT. 

ISpecial Term. — Onondaga^ December, 1861. 
OEORaE V. McAvoY. 

llie verification is no part of a pleading. 

Where a pleading was eenred withoat a yerification and afterwards re-serred 

without alteration but with a Terifieation, held that the pleading last serred 

was not an amended pleading, and might be disregarded.- 

In this case the complaint was served without any verification. 
The defendant put in an answer, and then the plaintiff re-served 
the complaint, which dififered only from that previously served 
in the addition of a verification. The defendant refiised to 
receive this as an amended complarnt^ and did not put in any 
further answer. The plaintiff took judgment as for default of 
an answer. The defendant now moved to set aside that judg- 
ment as irregular. 

Pratt, J. — The motion must be granted. The verification 
is no part of a complaint under the code. The serving a new 
complaint with a verification attached, is no amendment of that 
pleading. The defendant's attorney, therefore, was not bound 
to receive it. At all events, as the allegations were not changed, 
it required no new answer. 

Perhaps it might be well enough for the legislature to provide 
some way to enable the plaintiff, when he has reason to suspect 
the good fiuth of the defendant in putting in his answer, to re- 
quire him to verify it, but I find no such provision now in the 
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code. As it now stands, if the plaintiff when he commences the 
suit chooses not to verify his complaint, he must take the risk 
of an answer, and if it be palpably untrue he can perhaps move 
to strike it out, or he may undoubtedly discontinue and com- 
mence a new suit. 

Motion granted with $10 costs. 



SUPREME COURT. 

Special Term, — New Yorkj 1851. 

Smith v. Lockwood and Wood. 

In an action in which an injunction is prayed for, all persons interested in the sub- 
ject matter in suit must be made parties; except where the persons interested 
are so nnmerous that it would be impossible or productive of great inoonvenienee 
to make them all parties ; in which case one of the persons interested may sue 
on behalf of himself and all others equally interested with him, but a plaintiff 
suing thus must distinctly state in his complaint that he sues as well on behalf 
of himself as on behalf of all others equally interested with him. 

In this case the complaint was filed by the plaintiff in his own 
name alone and solely for his behoof, to obtain a perpetual in- 
junction to restrain the performance of a contract between the 
agent of the state prison at Sing Sing and the defendant Wood 
for the manufacture of saws by convict labor. It was averred 
that the chief supply of saws for the consumption of this state 
was not imported from other countries or states, and the plaintiff 
was a journeyman sawmaker, and as such would be injured by 
the contract in question. An order was granted to show cause 
why a preliminary injunction should not issue against both the 
agent of the prison and the contractor. On the motion affida- 
vits were read on both sides on the question whether the chief 
supply of this state was of domestic or foreign fabric. 

Edmonds, J. — The chief difficulty I had on the argument 
was as to the right of the plaintiff to bring this suit, and I regret 
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that on that point I have had so little aaeifltanoe firom the aiga- 
ment, for it has compelled me to go into a full examination of 
the question and thus delayed its determination. 

The plaintiff' nowhere in his complaint allies that he has any 
individual and separate interest in the subject, but only an inte- 
rest in common with all others in this state who are engaged in 
the manufacture of saws, and here two questions are raised: 

1. Has the whole class of those engaged in that manu&cture a 
right to maintain a suit for a violation of the statute? and, 

2. Has any member of that class a right to bring a suit in his 
own name and for his own behalf alone, or must he sue in be* 
half of all others having a common interest with him? 

I do not here consider the first question, because I regard the 
second as decisive of this motion. 

It is the general rule in that class of suits where an injunction 
is prayed for, that all persons interested in the subject matter 
of the controversy must be made parties, for the reason that 
otherwise the rights of persons who have no opportunity of 
beiug heard may be passed upon in their absence and a multi- 
tude of suits might be necessary before the question could be 
finally determined. There is, however, a well established ex- 
ception to this rule, and that is where the parties are so nume- 
rous that it would be impossible to bring them all in, or, if 
brought in, to prevent the suits being continually abated by 
death or a change of interest. In such a case, it has been 
allowed, in order to remedy an inconvenience which might in 
some instances amount to an insuperable obstacle, for one of the 
parties in interest to commence a suit in behalf of himself and 
all others equally interested with him, and this must be distinctly 
stated in the outset, because those others might acquire an inte- 
rest in and control over the suit of which it would not be in his 
power to deprive them. But the exception has never extended 
so far as to allow only one of several having a common interest 
to sue, without making the others parties. If it were otherwise, 
numerous suits might be necessary, in none of which could the 
whole question involved be disposed of any further than as it 
affected some particular one of the many, who had an equal 
right to sue. The case before me is an apt illustration of the 
rule and its operation. 
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Kthis pliiintif^ having only an' interest in common with aU 
oihers punning ^he sa^e caLg, can maintain his suit alone 
and for his own benefit only, then every one of those others can 
do so, and the defendants be subject to snits brought by every 
person in the state engaged, like the plaintiff, in the manu&cture 
of saws, and the decision of any one of these numerous suits 
would necessarily put an end to or dispose of the question 
involved alike in all of them. 

This would overwhelm both courts and suitors with unneces- 
sary litigation. 

To avoid these inconveniences on both sides, the practice has 
been adopted and rigidly adhered to, of allowing one to bring 
his action without making the others parties, provided, however, 
he would briQg it in behalf of himself and the others. 

li^ however, the party has an interest in the subject peculiar 
to himself and not enjoyed in common with others, he may 
maintain a suit in his own name and for his own benefit 

These rules are well established, of great practical utility, and 
cannot safely be departed from, and they are decisive of this 
motion. 

. The plaint^ does not set up any interest separate and pecu- 
liar to himself but only an interest which he enjoys in commcHi 
with all others engaged in the same branch of mechanical labor. 
Yet he does not make those others parties to the suit, nor does 
he bring his suit in their behalf as well as his own. This he 
cannot do. He cannot, in the form in which he has brought his 
suit, maintain it and as a matter of course have the injunction 
prayed for. 

I therefore deny the motion for an injunction, solely lipon 
this ground, and without intending to express any opinion upon 
the other questions involved. 
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SUPERIOE COUKT. 

Special Term. — New York, January, 1852. 
Lord v. Cheesebrough and others. 

In a complaint on a written instmment where the plaintiff is not the party to 
whom such instrument was delirered by the defendant^ the oompkint shonld 
show by some snitable allegation how the plaintiff acquired the instrument and 
his ri^t to sue thereon. 

Where in such a case the complaint did not contain any allegation showing how 
the plaintiff became posseBsed of the instrument sued upon, JuU^ that the com- 
plaint was defeetiye, and that an answer which put in issue the transfer to the 
pUintiff of the instmment in suit oonld not be regarded as friToloaa, 

This was an action on a promissory note of which the defend- 
ants were alleged to be the makers. The complaint was as 
follows : 

The plaintiff complain (on information and beUef) that on, 
&C., the defendants (they being then co-partners in business 
under the name of Cheesebrough, Stearns, & Go.) made and en- 
dorsed their certain promissory note of which the following is a 
copy, that is to say : " $2261 01. New York, March 16, 1851. 
Eight months after date we promise to pay to the order of 
Cheesebrough, Stearns, & Co., twenty -two hundred and sixtjr- 
one yVff dollars, value received in M'dse of Hammerling, Mayet 
& Co. (Signed) Cheesebrough, Stearns & Co. (Endorsed) 
Cheesebrough, Steams & Co.;" and the plaintiffs also all^e 
that there is due to them on the said note &om the defendants 
the sum of $2261 01 with interest from the 18th of November, 
1861, which the plaintiffs claim. The plaintiffs demand judg- 
ment against the defendants for the sum of $2261 01 with inte- 
rest, &c. 

The answer was as follows : The defendants say they have 
not any knowledge or information sufficient to form a belief 
whether or not the certain promissory note in said complaint 
mentioned was ever transferred or delivered to the plaintifb, nor 
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bave the defendants any knowledge or information sufficient to 
form a belief whether or not the plaintiff are the lawful holders 
or owners of the said promissory note. And the defendants 
object to the complaint because the same does not state facts 
8i:^cient to constitute a cause of action, and submit that the 
complaint be dismissed. 

The plaintiff moved on the complaint and answer for judg- 
ment on account of the frivolousness of the answer 

Sandford, J., in effect said — The plainti£& in this case have 
sought to avaU themselves of the provision in the 162d section 
of the code, declaring that in an action on an instrument for the 
payment of money only, it shaU be sufficient for a party to give 
a copy of the instrument and to state that there is due to him 
thereon from the adverse party a specified sum which he claims. 
The action is on a promi^r/not^ which the plaintiffi have 
set out a copy in the complaint, and from which it appears that 
the note was made by the defendants, payable to their (the de< 
fendants') order, and endorsed by them in blank ; and the plain- 
tiffs allege that there is due to them on the note a specified sum 
which they claim. There is no allegation in the complaint that 
the plaintiff are the holders or owners of the note, or that the 
note was ever delivered to the plaintiffs or to any person by the 
defendants, nor anything except the allegation that a specified 
sum is due to them, the plaintiffs, on the note, which they claim 
of the defendants. The defendants have by their answer in 
effect denied that the note was ever delivered to the plaintiffs, 
and that the plaintiffs are the lawful holders and owners of the 
note. The plaintiffs ask to have this answer declared frivolous. 
They contend that under section 162 it is not necessary to allege 
the ownership of the note nor its transfer to the plaintifl^ fur- 
ther than by the allegation that there is a specified sum due to 
the plaintiff oil the note from the defendsmts. It is said that 
section 162 is intended as a substitute for the statute allowing 
parties to sue the several parties to bills and notes by a declara- 
tion containing only the common money counts, with a copy of 
the biU or note sued on attached to the declaration, but we do 
not see the analogy nor how it helps the plaLntiffi. That statute 
made no change in the form of pleading. It seems to us that 
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the complaint in this case is defectiye in not showing hy some 
appropriate averment the transfer of the note in suit to the 
plaintifb or that they are the lawful holders and owners of the 
note, and we think that it was competent to the deefendants to 
traverse as they have done the transfer of the note to the plains 
tifi and their ownership. 

The motion for judgment on account of the fiivolousness of 
the demurrer is denied without costs. The plainti£b may amend 
their complaint 



NEW YORK SUPERIOR COURT. 

Special Ihrm.-'^aniuiry, 1852. 

Todd v. Cbookb. 

Appomtment of a reoeiTer in proeeedings fapplemental to the ezeeatioii. 

In this case the plaintiff had obtained a judgment and issued 
execution. The execution was returned unsatisfied, and the 
plaintiff had obtained an order for the examination of the judg- 
ment debtor in what is termed a proceeding supplemental to the 
execution. An examination was had, and it appeared that the 
defendant had formerly owned or possessed certain vessels which 
he alleged were now the proper^ of his sisters, and of which 
vessels he had now only the management as his sisters' agent 
There w^re other judgment creditors who had instituted pro- 
ceedings supplemental to execution against the defendant, and 
which proceedings were now pending. The judgment creditor 
in this action had given notice to the others of his intention to 
move for a receiver of the defendant's property with a view to 
test the owneiship of the vessels. When the motion came on 
to be heard it was objected to the granting of it^ that bemdes a 
-notiee ct the making die motion the other judgnoent erediAora 



CODE REPOBTS.— NEW SEROS- 825 

Bank of l^orth Ameriea ▼. Suydami 

should haye been served with a c(^j of the defendant's exami- 
nation, and that no such copy had been served ; That as the 
plaintifF knew where the vessels which he alleged to be the de- 
fendant's property were to be found, he need only instruct the 
sheriff to levy on same, and the question of title could be tried 
in an action in the nature of a replevin, and that such a course 
would be less expensive than that of having a receiver appointed 
under section 298 of the code. It was held, however, by 

Sandfobd, J. — That it was unnecessary for the party moving 
for a receiver under the circumstances above detailed to do more 
than give notice of the motion to the other judgment creditors, 
and that it was quite unnecessary to serve a copy of the exami- 
nation of the judgment debtor. That it was intended by the 
code to assimilate the appointment of a receiver to the practice 
formerly pursued in chancery. That the plaintiff was entitied 
to a receiver and was not obliged to have the property levied 
upon and test the right in that manner. 



SUPEEME COURT. 

f^pecial Term.— New York, February, 1852. 

Bank of North America v. Sutdam artd others. 

tn an action to set aside an assignment made for the benefit of creditors it is noi 

necessary to make all the creditors of the assignor parties to the snit 
Several causes of action ansing on soTeral judgments may be joined in one BdiScnL 
UncertakUp in a pleadiag is to be remedied by amendmenl^ and imeiewmay is to 
be taken advantage of by motion to strike out the irrelevant parts. A demurrer 
win not lie for uncertainty or irreleyancy. 

The material fiicts are stated in the opinion. 

fioOBBVSLT, J.*— Thia is a bill filed by a judgment creditor of ^ 
the late firm of Suydam, Sage k Co., against the members of the 
flrm.' as the crightal debtors, and Ferdinand Saydam, the elder^ 
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and B. R. Robson, in whose &yor the firm or its members had 
given certain preferences by assignment and mortgage. 

The complainants pray that the securities so given may be 
declared void, as made with intent to delay, hinder, and defhkud, 
that an account may be taken, a receiver appointed, and an 
injunction issued. 

Demurrers, all snbstantially the same, have been put in by 
the defendants, in which a great variety of objections are made, 
resolving themselves, however, so far as they can be noticed on 
this argument, into the three following : 

First, That there is a defect of parties defendant. 

Secondy That several causes of action have been improperly 
united. 

Thtrdj That the complaint does not state facts sufficient to 
constitute a cause of action. 

The first objection rests on the ground that the assignment 
made to give certain preferences to Robson and the e\d&r Suy- 
dam, also provided, secondly, for other creditors, and that these 
creditors are not made parties to this suit. 

Had this been a suit to establish and carry out the assign- 
ments, the objection would have been well taken. Each sepa- 
rate creditor cannot bring a separate suit for his portion of the 
trust-ftmd, thus compelling the assignee to account over and 
over again. Whoever sues must sue on behalf of all, so that 
the accounting once had may conclude all. Not so where a 
creditor seeks to set aside an assignment In that case the 
assignee represents all the creditors interested in the trust. His 
defence is their defence, in the same manner as an executor re- 
presents the estate intrusted to him. As a matter of convenience 
as well as principle, the courts have held in such cases, that all 
the creditors need not be made parties. The case of Orover v. 
Wakeman, 4 Paige 28, and again reported on appeal in the court 
of errors, 11 Wendell^ 187, settles this question. 

JKext^^ttst^to multi&riousness. The meaning of the code in the 
sections' l^^^J^^' ^l&^g ^ ^^ subject is, that you shall not 
unite incongruous matters or incongruous parties in the same 
action, as, for instance, a promissory note with an assauh and 
battery^^a cl|uin' arising out of real estate with one arising on 
a Ubel, a claim against A, on a biU of exchange made by^ ' 
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with a claim against B, on a distinct and separate bill made by 
him. 

Here, however, the claim is one. The plaintiff's j advents 
are a debt of record. The law implies a covenant or conmict to 
pay a judgment, and on this ground an action of debt could be 
maintained upon it; any number of such causes, therefore, 
"may," in the language of section 167, *'be united in the same 
complaint.'^ They all " arise out of contract express or implied*" 
But it is said, admitting the causes of action to be homogeneous, 
they do not each " affect all the parties to the action," that Mr« 
Bobson, one of the defendants, holding a separate mortgage 
given by one of the partners on his individual property, has no 
interest in other matters in controversy. 

The counsel for the defendants seem to overlook the actual 
position of this case. The complainants stand upon the ground 
of holding by virtue of judgments and executions a lien on all 
the real and personal estate of the judgment debtors, whether 
joint or separate. They allege that these debtors, combining 
with the other two defendants, have endeavored fraudulently to 
defeat this lien by executing a mortgage on part of the property 
to one and an assignment of other portions to another. Had 
they merely made the debtors parties, we should have been 
told that it was an attempt to pass upon the rights of absent 
claimants without a hearing, and the bill must either have 
been dismissed for want of parties or stood over to bring 
them in. 

The case is analogous to that of a mortgage foreclosure on 
numerous lots, some owned by the mortgagers jointly, and some 
separately. Suppose the mortgager, after executing the mort- 
gage, should sell one of the lots to A, another to B, and so on 
through the alphabet; Could either of these grantees say that 
he was not a proper party to the foreclosure? because, although 
he held one of the lots, he had no interest in the others, 
brought in, not to force him into litigation against hj 
to give him an opportunity of being heard, if he 
plaintiff's right is one, and is entitled to one 
debtor by judgment or mortgage chooses to su1 
ject of the lien, he cannot by so doing subdivic 
He may impose upon the creditor the burden of 
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bat the law will not allow him to subjeot the creditor to the ftir- 
ther grievance of many suits. 

Indeed it may &irly be inferred in the present case, that had 
the plaintiff even submitted to bring several distinct suits, they 
would, and justly, have been charged with multiplicity and sub- 
jected to a motion, usual under such circumstances, to compel a 
c<Hisolidation. In addition to these answers to the objection we 
have been considering, the charge of fraudulent combination, 
applicable alike to all the de^dants, and by the demuixers of 
aU admitted to be true, is of itself, as settled by the court of 
appeals, in the case of McCarken y. Brady (1 (hms, 221), per- 
fectly conclusive. 

Lastly^ as to the sufficiency — ^not of the allegations, for diat 
by the code is not the test — ^but of the facta stated in the com- 
plaint, *^to constitute a cause of action." 

If a plaintiff shows, as is done here, a clear lien on real and 
personal property, which he is taking the ordinary methods to 
enfcmse, and that his proceedings, thus lawfully instituted, are 
wrongfully impeded by fraudulent transfers and other obstruc- 
tions, created by the combined action and contrivance of tibe 
defendants ; such fstcts — ^and fistcts for the purpose of this argu- 
ment they are admitted to be — ^would seem to present a very 
undeniable case for equitable relie£ But the plaintiffs, it is said, 
have not set forth in their complaint the entire contents of the 
alleged fraudulent assignment, and have inserted a series of 
interrogatories, after the manner of the ancient bill of discovery. 

These may be, and probably are, well founded objections, but 
they cannot, under the code, be made grounds of demurrer. 
Uncertainty is to be remedied by amendment, and irreleviuMsy 
by striking out — and both these ends are to be attained, not in 
the old formal, expensive, and dilatory manner of demurrer, but 
" on motion of the party aggrieved." Section 160. 

Judgment for plaintiff, with liberty to defendants to answer 
on pajrment of costs. 
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SUPREME COURT. 

Oeneral Term. — New Yorkj December, 1861. 

Preaentj Edmonds, Pres^g «/., and Mitchell and KiNe, JJ. 

Baibd v. Walker and Hurlbut. 

Where two penons, one being a resident and the other not a resident of this state, 
are joinUij indebted on contract, the creditor may iasne an attachment against 
the property of the non-resident debtor. 

Where goods are left with factors for sale on commission and the factors sell the 
same, the owner has no cause of action for the price or valne of the goods until 
a demand and refusal to pay same, and the time of limitation does not commence 
to run until such demand has been made. 

Motion for a new trial. 

Bi/ the Court, Edmonds, Pres. J. — The first prominent objec- 
tion made to the recovery in this case is founded on the &ct that 
the debt was a joint one of Walker and Hurlbut, while the 
attachment was issued only against Walker. I cannot feel the 
force of the objection, for it is evident that Walker, although he 
was jointly indebted, came within the statute, inasmuch as he 
was a person not being a resident of this state, indebted on a 
contract made within this state (2 i?. S, S, § 2), and he could be 
proceeded against under the statute. 

The next objection is, that a proper demand was not made by 
the plaintiff on his agents, Walker & Co. The demand was 
upon Hurlbut, one of the debtors, for the articles or a settle- 
ment, and neither were accorded by him at the time. That was 
enough, and authorized a suit. 

The remaining question is, whether the claim was barred by 
the statute of limitations. 

The goods were left for sale in September, 1888, and the 
attachment was not sued out until December, 1847, more than 
nine years after. 

22 
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Where goods are thus left with fistctors for sale on oonmussioii 
the owner has no cause of action for the price or value of the 
goods until a demand by him. 

In this case no demand was made until July, 1847, and until 
that date there was no cause of action {LiUie v. Hayt, 5 HiUy 
395 ; Hays v. SUme, 7 Hill, 180). 

The statute of limitations did not then apply, and there was 
enough in the evidence to warrant the judge'in submitting the 
case to the jury, as he did on the question whether the property 
had not actually been sold, and the money therefor received by 
the defendants. 

Motion for new trial denied with costs. 



SAME COURT. , 

Same Term, 
Aymab v. Chasb. 

A judge at ehamben has no power to order judgment for the defendant under 
section 154 of the code. 

Appeal from an order at chambers giving leave to the defen- 
dant to take judgment on the new matter in his answer not 
replied to by the plaintiff. 

By tJie Court Edmonds, Prss. J. — In this case a motion was 
made at chambers for judgment for the defendant in this suit, 
because the plaintiff had not replied to the answer. The motion 
was denied, and from the order denying it an appeal was taken. 

That order was right. There is but one case in which a judge 
at chambers can grant a judgment, and that is under section 247 
of the code, where if a demurrer, answer, or reply be frivolous, 
the party prejudiced thereby may apply to a judge either in or 
out of court for judgment thereon, and judgment may be given 
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accordingly. In all other cases judgment can be rendered only 
by the court, when sitting as such, and not by a judge at his 
lodgings, in the street, or even in chambers. 

The order must be afSrmed with costs. 



SAME COURT. 

Same Term, 
HoLMAK V. Dord. 

In an action for damages ariuBing from a false warranty, the falsity is the gist of 
the action, and the complaint need not allege that the defendant hntw the wap- 
rantj was fidse. 

What amonnts to a false warranty! 

In an action for damages arising from a false warranty one*of sexeral defendants 
may be called as a witness by and on behalf of his eo^efendants. 

Tlie words "interest in the event of the action" in section 898 of the code do not 
mean ''an interest in any crent of the action bat an interest in the erent as 
respects the party who calls him (the witness) as a witness.** 

Motion for a new trial on several grounds. 

By the Cbur% Edmonds, Pb. J. — As to the objection arising 
on the pleadings, that there is no averment of a scienter, the an- 
swer is that none was necessaiy. It is the action on the case on 
a false warranty, where it is enough to aver and prove that the 
warranty was fiJse, and the purchaser was deceived by it 

It is also objected that there was no fidse warranty to bind 
Dord, that he made none himself and that what were made by 
Behrman he is not responsible for, as Behrman was not his 
agent It is evident that there was a &lse warranty, both by 
Bowe and Behrman — ^Bowe said they were French goods, and 
Behrman said they were French goods, new and in good order, 
and just imported fix)m France. 

There is no dispute that Bowe was acting for Dord, but ^he 
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question was as to Behnnan. Some evidence was given tending 
to show that, and the question was submitted to the juiy by the 
judge, under instructions which have not been excepted to, and 
the jury have found that a false warranty was made by Bowe and 
Behrman, acting in behalf of Dord. It was competent for them 
to do so, and their verdict must be very much against the weight 
of evidence before we can disturb it 

And there is no force in the objection that the representations 
proved were mere puffing ones, and ought not to have deceived, 
because an examination of the goods would have proved them 
fiUse. They were not mere representations as to value, nor 
statements as to their condition, which mere inspection could 
detect 

Row could mere inspection ascertain that they were not 
French goods, just imported from France, or even that they 
were not new ? Yet such averments were material, as the goods 
were a fancy article, depending in a great degree for their value 
upon the &ct that they were French, just imported and new, 
and consequently &shionable and saleable. 

Bowe was offojred as a witness for his co-defendant, and was 
excluded by the judge, who held that he was not adnussible as 
a witness for any purpose. 

The enactment of the code is, that a party may be examined 
on behalf of his co-defendant (§ 897). 

There are, however, two limitations or restrictions to the right 
thus broadlv stated : one is under section 897, that the examina- 
tion thus taken shall not be used on behalf of the party exa- 
mined ; and the other is under sections 898 and 899, that the 
party may be excluded by reason of his interest in the event of 
the action. 

Whether the limitation in section 897 is enough to warrant 
the exclusion of a party it is unnecessary to say — there may be 
caaes where it would be impracticable to allow a party to be 
examined without his testimony being used in his behalf But 
even if this be so^ this is not such a case, and there is nothing 
in that section to justify the exclusion of Bowe. This is an 
action of tort, where, even under the old practice, a separate 
judgment could haVe been given against one defendant and for 
his co-defendant, and thus it would have been easy to prevent 
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Bowe's testimony in behalf of Dord from being used in his own 
behalf. 

It is therefore only under sections 398 and 399 that any ex- 
cuse for the exclusion of Bowe can be found, and that must 
be on the ground that he was interested in the event of the 
action. 

That does not mean an interest in any event of the action, but 
an interest in the event as respects the party who calls him as a 
witness. And the inquiry therefore is, had Bowe an interest in 
the event of the action against Dord ? 

I cannot see how he had any such interest His evidence 
could not be used in his own behalf, but only in behalf of Dord. 
And how could he be benefited by Dord's discharge from the 
cause of action ? 

I can see how he might be benefited by keeping Dord in the 
action, even to judgment against him, because the greater the 
number who contribute to the payment of the judgment, th^ 
better for Bowe, and his interest, if any, is against the party 
calling him, and not in his &vor. ' 

I am aware of the conflicting views which some members of 
the court have taken of these provisions of the code, but I do 
not perceive that any of them conflict with the result I have 
arrived at in this case, it being one where separate judgments 
might be rendered, and thus the evidence of Bowe prevented 
firom operating in his favor, and where he had no interest 
in the event except what was adverse to the party calling 
him. 

He ought not to have been excluded, and for this error there 
must be a new trial, the costs to abide the event. 
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SAME COURT. 

Same Term, 

Gbay v. Fox. 

In an notion in which the court has power to order a reference^ no appeal lies 

from an order ordering a reference, 
tlie decision as to whether or not an action involyes the examination of a long 

account is a decision on a matter resting in the discretion of the judge makii^ 

the order, and will not be reyiewed. on appeal 

An order referring this cause had been made at special term 
on the ground that it involved the examination of a long ac- 
count From this order an appeal was taken, and : 

By the Oourtj Edmonds, Pbes. J. — I am inclined to believe as 
the counsel for the appellant contended, that if the special term 
should order a reference in a case which is not referable under 
the statute, such as assault and battery or other actions for 
wrongs, the order might be reviewed on appeal. 

But it is not necessary to rule so, for this is not such a case. 
It is, on the other hand, one which the court has the power to 
refer, and in which the only question which we can review is, 
whether the judge at special term erred in deciding that it woidd 
involve the examination of a long account 

That is a question which is not appealable, but under the sta- 
tute is final. 

. The order must therefore be affirmed with costs. 
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SAME COUBT. 

Same Term. 
Masok v. Jonbs. 

Tbe word decree in the 7th and 8th sections of " the act to facilitate the detenni- 
nation of existing snits" includes a final decree. Hie service of a copy of a de- 
cree marked "eop\f* and signed bj the derk is notice of the decree, and the 
time to appeal will commence to ran from the service of snch copj. 

Where a soit in eqnily was pending in February, 184t, and a decree was made on 
2l8t April, 1861, and notice of the entry of such decree was served 18tli May, 
1861, and no attempt to obtain a re-hearing or to appeal was made until I7tb 
July, 1861, when a notice of appeal was served, Heldt That the time to appeal 
was paased, and the appeal was dismissed. 

The powers of the general and special terms of the supreme court discussed. 

Motion to dismiss an appeal. The facts sufficiently appear in 
the judgment of the court. 

By the Gourt, Mitchell, J. — A bill was filed in this causfe 
before the vice chancellor of the first circuit on the 23d of Fe- 
bruary, 1847, and issue joined on the 8d of May in that year. 

The cause was subsequently brought to a hearing on proofe 
and finally decided on the 21st of April, 1851. The decree en- 
joined the defendant firom bringing any suit at law to enforce 
his claims as heir at law to his father. A copy of that decree 
was personally served on one of the defendant's solicitors on 
13th May, 1851 ; that copy was underwritten " A copy, Geo. 
W. Eiblet, clerk," as appears by the printed copy thereof in the 
papers prepared by the defendant's attorney, and which his 
counsel admitted in court was a correct copy of the paper served, 
notwithstanding the affidavit read by him. 

On the 17th of July last, the defendant's attorney served no- 
tice that the defendant had appealed from that judgment or de- 
cree, and that the undertaking required by law had been filed 
with the clerk of the court. A copy of the undertaking was 
also served and shows an appeal to the general term. 

The plaintiff move to dismiss the appeal, on the ground that 
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the defendant's relief was by a motion for a re-hearing, not bj 
appeal, and that he was too late in seeking relief either way. 

Section 460 of the code of 1851 allows an appeal from any 
final decree entered on the direction of a single judge in a suit 
in equity pending on 1st July, 1847, at any time before 1st No- 
vember, 1851. But it declared that this section should not apply 
to cases where a decree was entered before the passage of that 
act, and to review which no attempt in good fadth should have 
been made within thirty days after notice of the entry of such 
decree. 

The amended code took effect 81st July, 1851 ; this decree 
was entered before that time, viz., in April, 1851, and no attempt 
to review was made within thirty days after notice of the entry 
of such decree, if the service of the copy of the decree purporting 
to be certified by the clerk to be a copy was notice of the entry 
of such decree. 

The copy was served on the defendant's attorney personally, 
and on its &ce it purported to be a copy of a decree certified by 
the clerk. That was a declaration to the attorney that such de- 
cree was entered, and that the clerk had Aimished a certified 
copy of it, and that the paper served was a copy of such certified 
copy ; it was as effectual notice as if there had been a written 
notice to that effect. So clear has this been regarded that in the 
taxation of costs in chancery, no distinct fee wsai allowed for a 
notice where a copy of an order was served and charged. 

Chapter 4 of the code, section 848, allows appeals firom judg- 
ments entered on the direction of a single judge, in cases arising 
under the code, but still the time is limited to thirty days after 
written notice of the judgment (§ 882, 280), and that section 
848 is not made applicable to suits pending when the code first 
took effect, see § 2, sub. 8, of the act of 1849, to facilitate the 
determination of existing suits, and § 8 of the code. 

The unsuccessfiil party was not left without remedy. Sections 
7 and 8 of the act to &cilitate the determination of existing suits, 
passed April 12, 1848, and amended April 11, 1849, regulated 
the practice. 

They forbade a re-hearing at a general term of an order or 
decree^^ made at a special term, unless it involved the merits, and 
unless notice of the same should be given within ten days after 
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Botice '' of the order or decree^^^ and simplified the practice by 
diapensiDg with a petition for a rehearing, and making a mere 
notice sufficient. 

This snit was pending in April, 1848, and April, 1849, so that 
the two sections last quoted applied. They required notice of 
rehearing to be given within ten days after notice of the order 
<Hr decree to be reheard, and that was not done in this case, eve& 
if his notice of appeal is regarded as a notice of rehearing. 

This decree was not an order made in a summary application, 
nor was it made before the first day of July, 1848. (See % 466, 
457, title 14.) So that section 469, which abrogated the abore 
sections, 7 and 8, so far as relates to appeals provided for in that 
title, does not affect this case, the decree being made since the 
first of July, 1848. 

It was argued that the word *' cfecree," in sections 7 and 8, mm 
intended to exclude ^^ final decrees'^ — that this was to be inferred 
fix>m its associate "o^xfer,'' and that both meant only interloou- 
tory decrees or orders, and that it was also to be inferred firom 
the shortness of time allowed for an appeal. 

This would make the term decree tautological — ^and it was 
the object of the codifiers to avoid all superfluous languid ; 
it would also deprive the unsuccessful party, on a final deoreei 
fix>m the simpler mode of proceeding, provided by tbesesectiona; 
it would impair the very object of the act which was to fiicilitaie 
the determination of existiAg suits ; it would also require the- 
intervention of a word by the court, which the legislature has 
not introduced, and probably intentionally omitted, viz. " mbr* 
locutary'* before " order or decree." 

In the same act the word decree is used so as to apply to final 
decrees, and probably to these only — as in sub. 2 of sec. 2, where 
it speaks of '' executions on a judgment or (^cree," and the 
**ooanty where the record of judgment is filed, or the deeiee 
enroUed^"^ and that the word ^^jtsdgment^^ in those sectionaia to 
include at decree^ and in sub. 8, which applies certain sectioiMl> 
'*of the review of judgments^ decrees, and final orders," deoiea 
applying to regular orders by bill; ''final orders" to the de»- 
flkm of the ooort in a leas formal proceeding, as by petition. At 
to the ahortnesa of the time for appeal that was a matter for 4ba 
oonadestttion of the legjslatore alone. Only thirty days are 

28 
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Allowed in actions under the code in similar cases, and the 
difference between thirty and ten is not so great as to justify a 
departure from the clear meaning of words. 

It is also argued that the revised statutes allow six months to 
appeal from a final decree of a vice chancellor to the chancel- 
lor, (2 R. S, 178, § 65, (69), and that the special term has only 
the power of a vice chancellor, and the general term of the 
chancellor; and that so the revised statutes determine the 
time and mode of appealing in old chancery suits. 

The conclusion would not follow if the power of the special 
term were so limited, for (as shown above) sections 7 and 8 of 
the act to facilitate, &c., apply to final as well as all other decrees 
in equity suits existing at the time of the passage of that act 
But the case quoted, thus to limit the powers of the special 
term, seems the reverse of that {Chracie vs. Fredand, 1 CbvTM. 
228). 

That was an appeal directly to the court of appeals, from an 
order in an equity cause, made at a special term, without 
obtaining the decision of the general term. The court dismissed 
the appeal. As the decision was in Januaiy, 1848, and the 
judiciary act only took effect in the preceding summer, the suit 
nust have been an old chancery suit. Judge Bronson speaks as 
well of the special term as of the general term, as branches of 
the supreme court, and grounds his decision on the provision in 
the judiciary act of 1848, sec. 20, that all suits in equity should 
he first heard and determined at a special term of the supreme 
court, and that either party might then apply at a general term 
for a rehearing, and that this made it imperative on the general 
term to give it a rehearing, and that that rehearing differed £rom 
the technical rehearing in the court of chancery. Judge 
Gardiner, urging that there is a constitutional difference between 
the special and general terms, concludes that it consists in this, 
at least, that the decisions at the general term are the only final 
determination of the supreme courts while those of the special 
term are, in all cases affecting the merits, subject to review ir 
the SAVB court at a general term. This clearly recognises that 
the special term is the supreme court as well as the general 
term, and, unless the law or the constitution point out a limit, 
it has the same powers. Thus appeals from a vice chancellor to 
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the chancellor were, under the judiciary act, noticed to be heard 
before the judge at special term, though generally sent by him, 
imder the power contained in that act, to the general term. 

That branch of the court now hears every question, except 
on appeal, that could come before the general term : questions 
as to the opening of streets, as to granting mandamus or 
certiorari, and has even quashed a certiorari, allowed ex parte 
at the general term, and its decision was not appealed from. 

The sixteenth section of the judiciary gives to the supreme 
court the same jurisdiction and power as were possessed or 
exercised by the former supreme court and court of chancery; 
that power and jurisdiction was given to the supreme court in 
general term ; not more to it, when sitting at general term, than 
when sitting at special term, and wherever the supreme court 
was sitting as a court, whether at general or special term, there 
all those persons and jurisdictions were centred. 

When the same section gave to the justices of that court the 
powers and jurisdiction exercised by the judges, chancellor, 
vice chancellors or circuit judges, it gave to them as judges out 
of court, all the powers exercised by those various officers when 
out of court The counsel for the defendant contended that this 
last clause applied to the judges at special term, and the first to 
the judges at general term, and that so the judges at special term 
were in place of the vice chancellor, and the judges at general 
term in place of the chancellor, but the last clause gives to the 
justices all the powers of the chancellor; and so, if by justices 
was meant the judges holding the special term, they would let 
such term have all the powers of the chancellor and not of the 
vice chancellor merely, so that the attempted analogy between 
the chancellor and vice chancellor on one side and the general 
and special term on the other, would fail. 

The notice of appeal was too late, and the motion to dismisB 
il must be granted with costs. 
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NBW YOKE SUPERIOR COURT. 
JSjpedai Tmn.— March, 1862. 

Bimop V. MoBGAN and McNuLTY, 

In •& Mtion agstmt two dcfendanti^ aerenlly liable, where one defendant obIj i» 
eerved with the summoDi^ who does not notiee the eanee for trial, if the 
plaintHT notieeB the eauee for trial against the defendant eerredt bnt ftuk to 
bring it to trial when reached on the calendar, Ihe defcndaat etrred maf m€fw% Uir 
jndgmeBBt for a ili— i wal of the eaniplaint 

This was a motion made on behalf of the defendant, Morgan, 
for an order dismissing the complaint because of the fiiilure of 
the plaintiff to bring the cause to trial. 

It appeared that the action was founded on a promissory note, 
of which the defendant Morgan was the maker, and the defend 
ant McNnlty the endorser ; that the summons had been served 
on the defendant Morgan in January, 1850; and had never 
been served on the defendant McNulty, by reason of his being 
out of the jurisdiction of the court and in the State of Califor* 
nia. The defendant Morgan had put in an answer, and tjie 
plaintiff had noticed the cause for trial ; that Morgan the de- 
fendant had not noticed the cause £>r trial ; that the plaintiff 
had put the cause on the calendar, and when it was reached 
had failed to appear or to bring on the cause for trial. 

In opposition to the motion it was, on behalf of the plaintiill 
contended that, inasmudi as the plaintiff had not been able to 
MTve the defendant McNultj, he was not in a condition to be 
compelled to bring on the cause for trial as against the defendant 
served, and that the remedy, if any, of the defendant served 
was himself to notice the cause for trial, and put it on the 
calendar, and on its being reached, if the plaintiff did not 
appear, then to move for a dismissal of the complaint. 

In support of the motion it was contended that, however the 
fact that one of the defendants, not having been served with the 
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summons, might have justified the plaintiff in omitting to notice 
the cause for trial, yet, as he had actually noticed it and had 
compelled the defendant Morgan to attend prepared for trial, he 
was bound to bring it on when reached, and his omitting to do 
so entitled the defendant to an ordsr dtamiasiog the complaint 
That the defendants were severally liable, and the plaintiff's 
omitting or being unable to serve one of the defendants afforded 
no excuse for his not proceeding against the other. 

C. A. Peahody^ for defendant Morgan. 

jSL D, Woutson and TyUr^ for plaintiffl 

Sandford, J., said, in effect, that as the practice in this respect 
bad not been settled under the code, he had consulted with his 
brethren before giving his decision; that they had, at first, 
entertained serious doubts about this motion — it being substan- 
tially the same as that known under the former practice as a 
''motion for judgment as in case of non-suit" Under that 
practice the defendant could not notice an issue of fact for trial : 
under the present practice he could. The court had come to 
the conclusion, however, on examination, that the code con- 
templated such a motion in a case like the present, and that, 
if the plaintiff notices a cause for trial and puts it on the 
calendar he is bound to bring it to trial when it is reached. 

The motion of defendant must, therefore, be granted unless 
plaintiff pay defendant's costs of the term and of this motion, and 
stipulate to bring cause to trial at the next term. 



[We thou^t the last amendment to section 274 had removed all doubt on this 
subject, and see section 13<S, snb. 2. It seems to ns, on the anthority of DdafiM 
T. WriglUy ante, p. 128, that as one defendant was in California^ and not serred, 
the eonrt had no jorisdiction of the action. A similar decision to that of Ddafidd 
v. Wrighlt was made by Campbell, J., in ' ▼. Btdsey. (7 Feb., 1852.) 

Wonld not the conrt^ where the canse of action is «M«fa( obtain Jurisdiction if 
the sammons and complaint and snbsequent proceedings were amended hj striking 
out the name of the defendant not serred t] 
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NEW YORK SUPEMOB COURT. 

Special Term.— March, 1862. 

ScHWAT V. FuRNiss, Habpsb, and Akdrkw& 

On denmrrer to anj pleadiDg sabfleqaent to the eomplaiat either par^ may att aafc 
any preyious pleading for defeets in sabitanoe and eudi as eonld be reached bj 
general demurrer. 

Sandford, J. — ^This was a demixrrer to the joint answer of 
the defendants, Furniss and Harper, and to the separate answer 
of the defendant, Andrews. On the argument of the demurrer 
it was contended, on behalf of the defendants, that the complaint 
did not state &ct8 sufficient to constitute a cause of action, and 
the question arose whether, on a demurrer to a pleading subse- 
quent to the complaint^ either party may go back and attack a 
previous pleading? I have come to the conclusion that the 
practice in this respect remains as it existed in actions at 
common law prior to the code, and that the antecedent pleading 
may be attacked. For example : on a demurrer to an answer the 
defendant may attack the complaint* for defects in matters of 
substance, but not on objections which go only to the form of 
the pleading. The defect must be such as could be reached by 
a general demurrer.f 



* See Fry t. Bennett^ ante, p. 266. 

f [Has not the eode in effect abolished fmural demmrerst The only remnant 
of them eeeme to be .the objection that the court has no jurisdiction, and that the 
complaint doee not state facts sufficient to constitute a cause of action. We regard 
as far too broad the proposition that on a demnrrer to a pleading subsequent to 
the complaint either partj may go back and attack an antecedent pleading. We 
think the rule incapable of being extended further than this: Hiat on a demurrer 
to an answer the defendant maj object either that the court has no jurisdiction 
or that the complaint does not state £M)te suffioient to constitute a cause of action.] 



CODE REPOBTS.— NEW SEEIBS, 848 

Alfred and others t. Watkinfc 



SUPREME COUBT. 
Special Term. — New Fork 

Alfbsd and others y. Watkins and oAers. 

AHhoai^ the several parties to a bill or note maj be sued in one aetion, jet their 

being so sued does not make them jointly liable. 
Where the makers and several endorsers of a note are sued in one action an answer 

by the makers will not enure as an answer of the endorsers^ nor wUl the answer 

of one of several endorsers enure as an answer of the other or others. 
If in such an action the complaint be verified and the several endorsers make a 

joint answer, the answer must be verified by or on behalf of each endorser. 
An answer which is so framed that it does not set up a valid defence, but whiok 

states facts which may, by being properly averred, constitute a defence^ will not 

be struck out as sham, irrelevant^ or frivolous. 

The material facts appear by the opinion : 

• Edmonds, J. — ^There is no ground for impeaching the judg- 
ment for irregularity. No notice of appearance having been 
given for all the defendants it was not necessary to give any 
notice of the adjustment of the costs. 

The answer put in was an answer for the makers of the note 
only. The plaintiff are allowed by the statute, for convenience 
sake, to sue all the parties to the note in one action, but that by 
no means makes them jointly liable — ^that depends on the nature 
of the contract and not upon the form of the action. The two 
Watkins being jointly liable an answer put in by one might 
answer for both ; but the other three defendants are severally 
liable, and though they may have the same ground of defence 
they must interpose it severally, or at least, if put in jointly, 
they must severally swear to it ; for it by no means follows that 
because a drawer may have a good defence to a note that an 
endorser has. The answer put in, therefore, was only the 
answer of the Watkins, because it was not verified by either of 
the other defendants. 



I 
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Though there is no irregularity, still the defendants might be 
let in to defend if it appeared that they had a defence, but the 
fi^ts averred in the answer do not constitute a defence. 
It is merely averred that when the goods arrived in California 
they were found to be inferior, &c., and the affidavits show in 
what that inferiority consists. If all this be so it does not 
necessarily constitute a defence — ^for the sale and delivery by 
the plaintiff was in New York, and it is nowhere averred that 
when the goods were delivered here they were inferior. Yet 
such must be the averment to constitute a defence. 

Bat again, the defence relates as specified in the affidavits to 
a few oxbows only, amounting at most to $250, yet defendants 
seek not to recover the damages but entirely to defeat the 
plaintiffs' claim, even for over $6000 worth of property delivered, 
m respect to which no complaint is made. 

The merits, therefore, are altogether against the defendants* 
and as there is no in*egularity their motion to set aside the 
judgment must be denied, but that must be without prejudice to 
any proper motion they may hereafter be advised to make as to 
the partial defence springing from the oxbows, which, as I 
understand the papers, is the only defence they set up. 

The motion to strike out the answer as sham, irrelevant, or 
frivolous, must also be denied. The facts set out in the answer 
do not constitute a valid defence, but they might be made to do 
«o by proper averments. And the real objection to the answer 
is not that it is sham, irrelevant or frivolous, but that it is so 
framed as to be demurrable for defect in substance. 

The costs of both motions must abide the event 



f 
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Crawford y. Whitehead. 



SUPREME COURT. 
Special Term. — New York, December^ 1861, 

Cbawfobd v. Whitehead. 

It fa no floflciait aniswcfr to a motaon to diflmuB the oomplaint for wantof prosaea- 
tion, to say that the plaintiff is dead, that no representatiye ean be fonnd to 
TCYiye the aetion, bnt that the attornej AopM to find a representative. 

ThiB was a motion for aa order dismifising the complaint for 
want of prosecution. The answer to it was that the plaintiff 
was dead and had no personal representatiye in this State. The 
other material &cts appear by the judgment 

* 

Edmonds, J. — ^It seems to me that the excuse given for 
not reviving the suit is a good reason why no further facilities 
should be afforded with that view. It is said that there is no 
personal representative of the plaintiff in this State, but the 
attorney on the record hopes to be able to get one appointed, and 
that is all he can say — and that he can say years hence as well 
aa now ; and the grounds for asking time to revive will be just 
as tenable one or two years hence as they are now. 

It is very plain that the action cannot be revived for the want 
of ft personal representative of the plaintiff, and the misfortune 
q£ that ought not to £ill on the defendant ; and it would be 
productive of nothing but delay to afford any further facilities 
for making an attempt to revive, which it is evident would be 
futile. 

Order to dismiss granted. 
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SUPREME CO[JRT. 
/S^(>ecial Term. — New York, 
Genkt v. Tallmadgs. 

Where it appears on the face of the oomplaiDt that the caoae of action is barred 
bj the statate of limitation^ there the defendant vaaj demur to the complaint 

This was an action against trusteea It appeared by the 
oomplaint that the cause of action arose more than 20 years ante- 
rior to the commencement of the action, and there was no allega- 
tion in the complaint showing either that the operation of the sta- 
tute of limitations had been suspended or that the cause of action 
had been revived. The defendant demurred to the complaint, and 
alleged as the ground of his demurrer that it did tiot show &cts 
sufficient to constitute a cause of action. For the plaintiff it was 
contended that under this demurrer the defendants could not avail 
themselves of the objection — that it appeared on the face of the 
complaint that the cause of action was barred by lapse of time, 
and that that objection could only be raised by answer. 

Edmonds, J. — From the complaint itself it appears that this 
is a stale demand of twenty or thirty years standing, and 
there is nothing averred in the complaint to take the case out 
of the statute of limitations, except the fact that within ten years 
ihe defendants had acted in their representative capacity by 
bringing a suit. 

The mere feet of bringing a suit without any averment that 
by means of it they had received any money is not of itself 
enough to avoid the statute. 

And the case is therefore presented to me in the bald aspect, 
as shown by the complaint itseli^ not only of a stale demand 
which, under the practice before the revised statutes, would not 
be enforced, but as one which is barred by the limitations 
prescribed in the revised statutes. 
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In such a case it was always competent in equity to raise the 
question on demurrer. 

It is so raised here, and there being no doubt that the statute 
of limitations is a bar, the demurrer must be allowed. 



SUPREME COURT. 

Special Term. — New Yorh 

Cooper v. Clason. 

A demnrrer whioli demurs to the whole of a pleading, a part of which to suflScienti 

ifl too broad and will be oyermled. 
A complaint bj a creditor, in the nature of a creditor's bill, to set aside an assign^ 

ment» need not allege that the plaintiffs haye issued an execution to the 

county where the judgment debtor resides^ and that it had been returned 

nidla bona. 

Edmonds, J. — The complaint has two aspects : one the ordi* 
nary creditor's bill under the statute, and the other a bill by a 
creditor to set aside an assignment. 

In the first aspect it would be necessary, under the statute and 
the rulings of the court of chancery, to allege that the plaintiff 
had issued the execution to the county where the judgment 
debtor resided and it had been returned nuVa bcma. But in the 
other aspect no such allegation is necessary. 

If it be proper to demur to the complaint in its first aspect 
because it does not show on its &ce that an execution had been 
issued to the proper county it would not be proper to demur to 
the complaint in its second aspect for that cause. 

The demurrer is to the whole complaint in both its aspeo^ 
and is therefore too broad and must be overruled. 
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SUPREME COURT. 
S^pecial Term. — New York. 

Groshons v. Lyons. 

PHMStice on tn Answer of another toit pending between the Hune partiee for the 
Mmeeanae. 

Motion to set aside a report of a referee. One point in the 
case turned on the practice in case of an answer of another suit 
pending between the same parties for the same cause, and as to 
that it was held by 

Edmonds, J. — ^It was irregular for the plaintiff to reply to 
the answer of another action pending. The true practice was 
to have obtained a reference to ascertain whether or not both 
actions were for the same matter. If the referee should report 
that both actions were for the same matter that ends the second 
action, but if he should report that they are not, the answer is 
1^ facio overruled, and the action proceeds upon the other 
issues. 

Such was the practice in the old court of chancery, and is 
altogether the most convenient one to adopt in actions under the 
code. The answer of another action pending is to be determined 
by the record, and it is altogether more convenient that that 
defence should be disposed of and be got out of the way before 
the parties are put to the expense of going down to trial on the 
merits. 

Under the code the parties are allowed so £eu: to plead double 
that I think it very probable they may at the same time form 
MKues of ttict on the merits and an issue of another action 
pending. K they may it would be very mischievous and 
inconvenient to let both issues be carried down to trial at the 
same time and the whole merits be gone into when the suit may 
be finally terminated on the answer of lis pendens,* 

* Bee limner^ Loan «md Ihut Co, y. Svml Ante p. 1. 
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In tbe mfttter of I>e Angdin. 



SUPREME COURT. 

S^pecud Term. — New York 

In the Matter of Dx An0ELI& 

The eourt vi common pleas for the citj and counfy of New York haa no Jnria- 
diction to award as to the custody of children pending an action for a dirorc* 
of the parents of snch chUdren. 

Has that court any jurisdiction of an action for a diroreef 

Edmonds, J. — ^The question raised in this matter is whether 
the oourt of common pleas, by obtaining jorisdiction under the 
oode to grant a divorce a vinculo, has also obtained jurisdiction^ 
pendente Ute, to award as to the custody of the children of the 
parties litigating in such a suit 

We have so long been in the habit of seeing both powers 
exercised by the same court in our late court of chancery, that 
it seems, at first blush, that both must go together, and that the 
power as to children was a necessary incident to the power as to 
divorce. 

To ascertain whether this is so we must necessarily recur to 
the origin of the respective powers in the late court of chancery. 

In England, before our revolution, divorces were never granted 
by tbe court of chancery, and that oourt had no jurisdiction in 
the matter. It was the same in this State while it was a colony 
and for some time after the State government was formed, so 
that no divorce could be obtained except by special act of the 
legislature. 

The power was first conferred on our oourt of chancery by 
an act passed 80th of March, 1787, entitled ''An act directing a 
mode of trial and allowing of divorces for adultery," and 
reciting, " Whereas the laws at present in being in this State 
respecting adultery are very defective, and applications have in 
eoBsequence been made to the Legislature praying their inter- 
teenoe: and whereas it is thought more advisable for the 
legislature to make some geneial provision in aueh cases than to 
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afford relief to individuals upon their partial representations 
without a just and constitutional trial of the facts." It was 
then enacted that the court of chancery should have jurisdiction 
upon suits brought to award a divorce. 

At that period and not till then our court of chancery 
obtained jurisdiction to grant a divorce, and it derived it solely 
from the statute. 

But its jurisdiction as to minor children had been long before 
that been well established and constantly exercised. The 
general superintendence and protective jurisdiction of the court 
of chancery over the persons and property of infants is a dele- 
gation of the rights and duties of the government, and it 
belonged to that court and was exercised by it from its first 
establishment, (2 /Sbry Eq. J. § 1334,) and Lord Redesdale — a 
name venerable in equity jurisprudence — in the House of Lords 
said he had no doubt in the world that it was a jurisdiction 
rightfully assumed, and for one hundred and fifty years past 
unquestionably assumed by the chancellor sitting in the court of 
chancery. Welksley vs. Welleshy, 2 Bligh R {K S.) 129. 

These powers then are distinct and independent powers, acci- 
dentally blended merely by the fact that both have been exercised 
in the same court Yet not always so, for by our revised 
statutes, 2 B. S, 148 § 1, the power as to children is in some 
cases given also to the supreme court, then wholly a court of 
law and not equity, and never, until the union of the two courts, 
having power to grant divorces. 

These powers being then distinct from each other, derived 
from different sources and at different periods, and at times 
exercised by different tribunals, they can in no respect be 
regarded as incident to each other, or as one of them carrying 
the other along with it. 

Have both these powers been conferred on the court of 
common pleas or only one of them? 

Its power to entertain suits for divorces is derived entirely 
from that provision of the code which gives it jurisdiction <^ 
** actions" in certain cases, and the power formerly belonging to 
and exclusively exercised by the court of chancery, in resped^ 
to the persons of infants is nowhere conferred either in express 
terms or by necessary implication. 
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The revised statutes whicli confer upon the court of chancery 
the power of granting divorces, decreeing separations, and of 
awarding as to the custody of children, is Title 1 of chapter 8 
of the second part, and section 471 of the code enacts that that 
statute shall not affect any proceedings provided for by the afore- 
said chapter of the revised statutes. 

How far that section of the code excludes the court of 
common pleas from all jurisdiction in actions for divorce or 
separation I am not called upon to say, but it is very clear that 
the protective jurisdiction over infants, which was inherent in 
the court of chancery from its organization, and also that 
conferred on that court by the revised statutes, has never been 
conferred on the court of common pleas, whatever may be 
thought of its jurisdiction over actions for a divorce. 

I have been thus minute in the examination of this question, 
because if the court of common pleas had the power to award 
as to the custody of the children, it being now in possession of 
a suit for a divorce between their parents, I should discharge 
the writ dT habeas corpus and remit the parties to that court for 
directions as to the children pending that suit. But as I am 
satisfied they have not that power I must entertain the appli- 
cation on that suit now before me, and award as to the custody of 
the children, as it is in this court alone that the power is vested. 



SUPREME COURT. 

General Term, — Jefferaorhf July^ 1861. 

Present Gbidley, Allen, and Hubbard, JJ. 
Corning v. Corning. 

On a trial at Hie ohreoit the pl«ardiiig may be mada to oonfonn to tha proof; imau^ 
' terial aUagatioBa may be disregarded, immaterial eTidenoe rejeoted, and mok 
judgment may be direeted as the facts of the law and the ease reqoireL 
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Coming y. Coniiiig. 

Aft«r Terdiefc for tlie plaintiif for an unonnt ezoeeding the amoimt demanded hj 
the complaint) an amendment of the complaint bj increasing the amonnt de- 
manded thonld not be aDowed except on the tenM of the plaintiff raboiittiiig 
to aneiwtriaL 

In Meh eaae the |Jaint% inatead of ^m^Buling the oompUunt and having a nev 
trial, may at hia option remit the ezcew of the yerdiet oyer the amooni 
demanded by the complainl^ and take judgment for the amount d^nanded. 

The &ctB sufficiently appear in the judgment. 

Forbes Jk Slvddon^ for the plaintiff. 
mUk A Sessions^ for the defendant 

By the Oourty HuBBABD, J. — ^There are only two questions o£ 
importance to be considered in this case — one is the rejection of 
evidence, and the other the amendment of the complaint on the 
trial. The action is assault and battery. The answer alleges, 
in mitigation of damages, that the injury inflicted was intended 
for one Howe, and not the plaiatiff. This issue, whether the 
injury was accidental or not^ is the only proper issue presented 
by the pleadings for trial. Other matters set forth in the 
answer, the particulars of the intimacy between the plaintiff and 
Howe, should be regarded as redundant, and hence the evidence 
offered for the purpose of proving these immaterial allegations 
was very properly excluded. The particulars of the intercourse 
between the plaintiff and Howe, sought to.be proved, could not 
be important upon the question whether the injury inflicted was 
intended for the one or the other. * 

The evidence proposed had no necessary connection with the 
affray. If it had been offered to show a proximate cause for the 
assault by way of justification, it might have been competent ; 
but it was not offered for any such purpose, and in my judgment 
was altogether too remote and collateral to be material on the 
question of the object and intent of the defendant. The inmie- 
diate circumstances of the affray must determine that intent^ and 
the character and enormity of the offence. 

Nor was the evidence competent because within the lUeral 
aeepe of the pleadings. The code haa made important oliangti 
m the system of nisi prius trials Formerly the issue was tried 
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OonuDg T. Comings 

afi presented hj the roll, and if a verdict was rendered upon an 
unmaterial issue, the party aggrieved was compelled to seek hia 
remedy by motion to the Supreme Court Under the new sys- 
tem the Judge at circuit possesses the same control over the 
pleadings, formerly exercised by the Supreme Court, after ver- 
dict and before judgment: The pleadings may now, on the 
trial, be conformed to the proof— immaterial allegations disre- 
gwded, immaterial evidence rejected, and such judgment may be 
directed as the facts and the law of the case require. 

Neither was the evidence admissible to disparage the witness 
Howe. It is npt competent to give particular acts and circum- 
stances in evidence to discredit a witness, except the witness is 
himself first interrogated on the subject, and it seems that thi/i 
is the only mode of proving the relations of the witness to the 
party, his friendship or animosity, motives or inclinatioDB. 
Were a different rule to prevail, injustice might be done p> 
witnesses, and trials indefinitely protracted by collateral issuea 

Upon the question of amendment, I have come to the conclu- 
sion that the Judge at Circuit erred in not imposing terms as a 
condition of the amendmerU. The amendment consisted in 
increasing the ad damnum^ to comprehend a larger verdict.* 

The old and the present practice are the same in regard 4o 
the principle upon which an amendment of this kind should be 
allowed, and only differ in relation to the tim£ and place of mak- 
ing it. Heretofore the pleading could be amended after verdiol 
only by special motion to tlie Supreme Court Now it may be 
Vfkdidd on the trial at any time before the order is made directing 
the judgment to be entered. The error in the case at bar con- 
sisted in allowing the amendment without imposing the condi- 
tion of relinquishing the verdict, and the plaintiff' consenting to a 
ff^ew trial. 

This was the well settled rule before the new system of pi;ao- 
tioe was adopted, and in this particular the code has made.QO 
innovation. I can jElnd no adjudication which holds that fffi 
anfiendinent may be made after verdict by increasi^ t^ 
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damages, except upon the condition before stated. The follow- 
ing cases illustrate the rule under the old practice, and furnish 
a safe guide under the present : Dox v. Day^ 3 Wend. 356 ; Hall 
V. Turner, 1 Wend. 73 ; Hofferagle v. LeviU^ 7 Cowen 517. 

In an early case, Curtiss v. Lawrence, 17 Johns. Ill, the court 
held that in an action of slander they had no power to grant an 
amendment The argument was that the plaintiff was unre- 
stricted in the statement of the amount of his damages in his 
declaration ; that he was the best judge of the injury which he 
had sustained, and should be confined to the amount of damages 
as alleged. Although there is much to commend this reason- 
ing, yet the conclusion is virtually though not formally over- 
ruled in subsequent cases above cited. It goes, however, to 
show the jealousy with which the court regarded such amend- 
ments before the practice became settled, and the more recent 
cases above cited go only one step further, and allow the amend- 
ment upon condition of abandonment of the verdict. An 
amendment, coupled with a new trial, can work no injustice, 
whereas the general rule denying an amendment altogether, 
might operate greatly to the prejudice of the plaintiff in many 
cases. 

The reason of the rule granting the amendment only upon 
the condition mentioned, is clearly stated in the opinion of 
Marcy, J., in Dox v. Day supra. He says : — " At the last term 
of this court a similar motion was denied, upon the gi*ound that 
such an amendment would be improper without giving the defen- 
dant an opportunity of reducing the damages, which on the trial 
he had no occasion to do, by reason of the moderate amount 
claimed in the declaration." A conditional amendment was 
allowed in that case. To illustrate the propriety of the rule 
thus adopted, suppose in an action for slander the damages are , 
laid at only $100, and being thus moderate, the defendant ' 
entirely omits to assail the character of the plaintiff, which he 
might successfully do. The jury return a verdict of $50Q. To 
allow an amendment to embrace that verdict would be palpably 
unjust to the defendant It would have been idle for him on 
the trial to have given evidence on the question of damages in 
cmtidpation of an excessive verdict, so long as he was satisfied 
with the amount which the plaintiff claimed, provided the action 
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waB sustained ; as Justice Marcj observes, he has obyiouslj had 
no reasonable opportunity of reducing the damages. 

Again: suppose the action was ex-coniractu. The plaintiff 
seeks to recover for work and labor under a quantum meruit 
His labor he alleges to be worth twelve shillings per day, but 
under the proof the jury give him sixteen shillings. The 
defendant has introduced no evidence on that subject, being 
satisfied that twelve shillings is not unreascmable for the labor 
performed. To allow an amendment in such a case to meet the 
verdict, without the condition of a new trial, would not, aa a 
general rule, be promotive of the ends of justice. For it may 
well be that the defendant, reposing upon the reasonableness of 
the claim of the plaintiff in that particular, as set forth in the 
pleading, entirely omitted to approach the trial fortified with 
proof that the plaintiff had stated the maximum of his services, 
which he might have done. 

In a matter of practice as important as increasing the damages 
to correspond with the verdict, some safe and well defined rule 
should he observed. There is no hardship in requiring the 
plaintiff to set forth the extent of his injury and claim^ in actions 
both in tort and upon contract, and if after verdict he finds his 
damages too moderately laid, and he desires an amendment, to 
allow it only on terms which shall fairly protect the adverse 
party. It seems that the rule adopted in the cases above cited 
fiimishes this protection, and should be applied to the present 
practice. The old and new statutes of amendment are not 
inconsistent, neither does the latter materially change the 
former. The only important change consists in conferring the 
power of amendment at circuit, and in providing for the exi- 
gencies arising from adopting but one form of action in law and 
equity. The former statute, and the adjudications under it, 
should be viewed in connexion with the recent statute in deter- 
mining questions of amendment; and having done so in the 
case at bar, I have come to the conclusion before stated. The 
order authorizing the amendment of complaint, must be reversed, 
and a new trial granted, unless the plaintiff within twenty 
days, remit the excess of damages beyond the amount claimed 
in the complaint 
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SUPREME COURT. 

Gewnd Term.~New Tark, Decembnr, 18$1. 

Gould v, Homsb. 



Mn answer whieh alleged **iAat aaid$tc4twm m m tH a mt in iu ineeptimft imd iktt tkf 
payee knew it wu executed framd^denUiff and to eeU ^murumdy above the rate ef 
imten per cent, per anmanf to wit^ one and a fkdf per cent a matUh^ held insiif- 
tieienty and tluit ander sueh ah answer, the defendant eonld not on tfce trial 
give evidenee ef aaorj. 8uek an aaewer is not imeiemni «r reAvmimt, but is 
inn/^ient 

The action waa on a promissorj note. The defendant infer 
alia answered " that said note was usurions in its inception, and 
that the payee knew it waa executed fraudulentlj and to sell 
usuriously above the rate of seven per cent per annum, to wit, 
one and a half per cent, per month/' On the trial the defendant 
offered evidence of usury, and it was ruled by the presiding 
judge that the evidence could not be admitted, the plaintiff 
objecting, under the answer as above, to this ruling, the defen- 
dant excepted, the plaintiff had a verdict and judgment, and the 
defendant appealed to the general term* 

By Hie Court, MiXCHEIiL, J. — One defence intended to be 
raised in this case was, that the note in question was wurious in 
its origin. 

The rule is established that ''^wj pleading which sets up 
usury as a defence, or a substantive ^cauae of action, shall set it 
up in clear and distinct terms, and the terms of the usurious 
contract And the quantum of usurious interest or premium must 
be specified and distinctly and correctly set out" And it is 
added that ^^ it is reasonable that strictness should be required 
in this, inasmuch m the effect of such pleading, if sustained, is 
k> set aside the entire contract, and to deprive the part^ lending 
the money, of even the money lenf 
. In Cole v. Savage (Crks» Ch. K 862) these rules w^re applied 
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in ft bill seeking an injunction to pfrerent a iale by advertise- 
ment of mortgaged premises, on a charge of nsnry. The 
injunction waa refused for the defieiency in the allegations in 
the complaint This was holding that the complaint did not 
fiufficiendy allege usury for the court to notice it And it fol- 
lows, as the proofs are to be according to the allegations, and 
not beyond them, that under such allegations no proof of usury 
could be given, because, if the proof made out a case of usury, 
it went beyond what the plaintiff had alleged, and what the 
defendant could be expected to be prepared to meet 

In Vroom v. Ditmas (4 Paige 533) the chancellor laid down 
the same rule substantially where speaking of the manner in 
which usury must be pleaded, to alhw it to he given in evidence^ 
that the defence must be distinctly set up in the plea or answer, 
'' and the terms of the usurioils contract and the quantum of 
the usurious interest^ or premium, must be specified, and dis- 
tinctly and correctly set out'* 

The defendant must also prove the usury as laid, and the 
chancellor held the variance in the proof from the allegations 
fatal to the defence. 

In New Orleans Oas Light and BaiMng Ch. v. Dudley, (8 
Paige 457) the chancellor said, "the defence of usury was not 
set up with sufficient certainty to entitle the defendant to an 
issue upon that point, or to atUhx^rize him to give evidence <^u£U7*y ' 
at Oie hearing^ There the answer alleged a corrupt and usurious 
agreement by which the lender bargained to receive a greater 
interest than seven per cent, either by a pretended sale or in 
some other way. So also Curtis v. Martin, 8 Paige 17, 3 Hill 
685-6 — Cloyes v. Thayer^ 2 Sandford's Ch. R 15, Howe v. Phillips. 

In this case the answer alleges " that said note was usurious 
in its inception," and that the payee knew it was executed 
fraudulently, and to sett usuriously above the rate of seven per 
cent per annum, to wit : one and a half per cent, a month. " It 
thus in the latter part alleges an intention to sell the note at one 
imd a half per cent a month — ^but it would be consistent with 
this allegation that the maker shall receive the face of the note 
and the payee sell it at one and a half per cent, a month, which 
he lawfully might do. And even if it was made for the maker 
toseUsX that rate, it does not allege that he did so sell it** 
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There was not, therefore, a sufficient allegation of usury to 
allow evidence to be given of it 

It was said that the plaintiff should have objected to the 
answer as uncertain and indefinite. It was answered properly 
that these pleadings were in 1848, when the code contained no 
such power (see § 187, now 160), and that it was not irrelevant^ 
for it related to the n[iatter in controversy. It was not redun- 
dant, but on the contrary was defective. 

Judgment for the plaintiff affirmed with costs. 



SUPKEME COURT. 

Special Term, — Oneidaj March^ 1852. 

Williams v. Sage. 

Either partj maj notice a cause for hearing before a referee. 

The words ** before the courts** ia section 256 of the code, when applied to actions 

pending before a referee, should be constmed "before the day named in the 

notice or designated bj the referee for the trial" 
The referee maj proceed on the defendant's notice, and in the absence of anj cti- 

dence on the part of the plaintiff report in favor of the defendant 

Motion for judgment by the defendant for neglect on the part 
of the plaintiff to prosecute. 

The cause was referred to a sole referee, and was noticed for 
trial by the defendant Upon the hearing objection was taken 
by the defendant to evidence by the plaintiff by means of his 
neglect to deliver a copy of the items of his account, in pursu- 
ance of § 158 of the code. The omission to deliver such account 
was explained and known to have been occasioned by the 
ignorance of the plaintiff's attorney that a demand thereof had 
been made. The plaintiff declined to proceed with the trial, and 
the referee refused to proceed upon the notice of the defendant, 
and the defendant makes this motion. 

L. Fordj for defendant 
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H, Adorns^ for plaintiff. 

Allen, J. — The referee refused to proceed with the trial of 
the action upon the authority of Holmes v. Shcum (6 Pra. R 
217), and the defendant acquiescing in such decision of the 
referee moves for judgment against the plaintiff for unreasona- 
ble delay in prosecuting the action, supposing that to be his only 
remedy. It is conceded that the only delay has been by refusing 
to proceed with the trial after discovering that his proceedings 
were defective and required to be amended. 

By reference to Holmes v. Shcum it will be seen that the 
question supposed by the referee to have been decided in that 
case was not involved in the motion, and that the justice who 
gave the opinion expressly declined to examine it. His inti- 
mations, therefore, although entitled to respect, are not authori- 
tative. 

I am of the opinion that both plaintiff and defendants are 
actors in all actions under the code, and that each has the right 
to notice for trial either in court or before referees. Such has 
been the practice under the code, and its convenience and 
simplicity commend it to favor, and it should be upheld unless 
clearly unauthorized. By the code either party may notice an 
issue for trial, § 256. This is the only authority for either 
party to notice an action for trial before a referee, and if under 
it the plaintiff has the right to notice, the defendant has the same 
right. The words " before the court" employed in that section 
are taken from a corresponding provision in the revised statutes 
(2 R. S. 410 § 7) which was always acted upon as regulating 
notices of trial before referees. Those words, when applied to 
actions pending before a referee, should, to carry out the spirit 
of the act, be held to mean " before the day named in the notice 
or designated by the referee for the trial." The design was to 
adopt the practice as it existed in all cases in equity in given 
issues of fact, and all issues of law in courts of common law, and 
enable all parties to expedite the cause and bring it to triaL 

This court, by omitting in the last revision of the rules to 
provide for an omission on the part of the plaintiff to notice an 
action for trial before a referee, have practically put the same 
construction upon the code which I do. Such a rule in the 
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abeence of authority bj statute in the defendant to notice a 
eause for trial was necessary, and had before then existed 
(Rule 4"6 of 1847), but was not necessary if the defendant, 
without the rule, had authority to proceed with the cause. It 
was therefore omitted. 

A similar practice as that provided for by rule of court had 
before existed (Bisstll v. Lee^ 16 J. R., 45 Sheldon v. Erie, 
C. P., 12 Wend. 268,) and it is this unwritten practice and not 
the former written rules of court which is preserved by the 92d 
rule of this court in cases where no provision is made. But as 
the code, in my judgment, provides for the case, there is no 
necessity for rest)rting to the practice recognised in the cases 
died. The referee should have proceeded upon the defendant's 
notice, and in the absence of evidence on the part of the plaintiff 
reported in favor of the defendant 

The motion of the defendant is therefore irregular, and is 
denied ; but, under the circumstances, without costs. 



SUPREME COURT. 
Gtneral Term. — New Tork^ Decetnber^ 1851. 
Dekpsey v. Tylee. 

Ia ftctions pending when the code took effect the proper mode of reyiewing a 

decree made at special term is by a motion for a rehearing. 
Where a party gives notice of appeal instead of a notice for a re-hearing the 

opposite party may, br not objecting in due time, waive his right t6 oljeet to the 

regularity of the proceedings. 

This was a case pending when the code took efifect (July, 1848;. 
There was a decree at special term in favor of the defendant. 
Irhe plaintiff served notice of appeal. The defendant did not 
object, but after the time for the plaintiff to serve notice of 
motion for a rehearing had expired, he moved to dismiss the 
appeal. 
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Field r. Blair. 

By ike (hurt, Edwards, J. — ^The proper manner of bringing 
rfj) the decree of the special term for review in this case is by a 
motion for a rehearing. The notice given by the plaintiff is 
fimfficient to answer the purposes of an appeal or of a motion for 
a rehearing. 

It is contended, however, that if it is treated as a notice of 
motion for a rehearing it is irregular, inasmuch as it was noi 
pven within ten days after notice of the decree. 

If this objection had been taken at the proper time it would 
undoubtedly have been valid. But the affidavits show that the 
defendant has, by numerous acts, waived any objection of this 
kind, and we think it is now too late for him to raise it, particu- 
larly as the plaintiff has been prevented by the acquiescence of 
thej defendant, from availing himself of section 460 of the code, 
Which was enacted for the express purpose of relieving a party 
who had proceeded in the manner that 'Ihe plaintiff has done. 

The motion is denied without costs. 



SUPREME COCJRT. 
Oeneral Term. — New York, March, 1852. 
Field v. Blaib.* 

Notice of appearance filed witli the clerk with a petition to remoye the action into 
ft ttnitcd States Court is the " entering an appearane^ trithin the meaning of the 
ilet of Gongreas^ but mere notice of appearance served on the plaintiff is not 
** entering an tqypearanee.** The petition for remoyal of an action from a State 
to a United Statee court should state that the plaintiff is a citizen of the State 
in which the suit is brought; but the omission of such statement in the petition 
may be supplied afterwards^ 

By the Court, Edwabds, J. — ^We concur in the opinion of the 
justice who decided this motion at the special term, that the 



* See the report of the decision at the special term, ante. 
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notice of appearance filed witli the clerk of this court, at the 
time of the filing of the defendant's petition, was the entering 
of an appearance within the provisions of the act of Congress. 

It was an appearance in court, and on being filed was entered 
within the meaning of the statute. 

We also think that the notice of appearance which was given 
by Mr. Marvin to the plaintiff's attorney was not the entering 
of an appearance; it was a mere notice of retainer. (See 
Norton v. Hayes^ 4 Denio 245.) 

It is said, however, that the order of the special term should 
be reversed because it is not stated in the petition thaj; the 
plaintiff are citizens of the State of New York. The act of 
congress provides that a suit commenced in any State court, by 
a citizen of the State in which the suit is brought, against a citi- 
zen of another State, may be removed to the United States 
court, if the defendant shall, at the time of entering his appear- 
ance in such State court, file a petition for the removal of the 
cause. {Law$ 1789, ch. 20, p. 12.) 

The statute does not state what the petition shall contain. We 
shall assume, however, that it was contemplated that it would 
contain a statement of the facts necessary to authorize a removal 
But we do not think that it was intended that if by accident 
the statement of a material fiu^t admitted to exist, should be 
omitted, such omission could not be supplied. 

The defendants filed their petition at the time required by the 
statute. 

It is not denied that at that time the plaintiffs were citizens 
of the State of New York. In the bond which was filed with 
the petition they are so described, and it is evident that the 
omission of a statement of that fact in the petition was a mere 
oversight. This objection was not made at the special term, and 
we think that we should allow the omission to be supplied, as 
the justice who decided this motion would undoubtedly have 
done if so requested. 

The order of the special term must be affirmed, provided that 
the defendants shall file an affidavit of the citizenship of the 
plaintiffs within five days after notice of this decision, but if 
they shall fidl to do so the order of the special term must be 
reversed. 
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SUPREME COURT. 

General Term. — New York, Marck^ 1852. 

Kettletas v. Maybee. 

Where a defendant is sued as an assignee of a lease and he denies bjr his answer 
only the execution of the lease and the assignment to him, to entitle the plaintiff 
to reooyer he need only proye the execution of the lease and assignment 

The only defence the defendant can set up under such an answer is the non-exeou- 
tion of the lease and assignment 

The defendant cannot under such an answer set up the defence that before the 
commencement of the action he had parted with all his interest in the lease and 
assignment 

By the (hurt, Edmonds, P. J. — This was an action on a 
covenant against the assignee of a lessee for one quarter's rent 
becoming due on the first of May, 1849, 

The defendant answered denying the execution of the original 
lease, and denying an assignment to him. 

On the trial he offered to prove that before the rent became 
due, to wit : on sixth April, 1849, he assigned all his interest to 
la third person who entered into possession and was in possession 
when the rent became due. The evidence was excluded, and 
the only question in the case which we consider on this appeal 
is whether this evidence was properly excluded. 

It seems to me that it was. In covenant there never was any 
general issue, and now there is none in any action, but all 
defences must be specially pleaded. 

The mere denial that a lease was ever executed, or that it was 
ever assigned, does not in any manner imply the defence 
attempted to be set up by the evidence offered, nor would a 
party go down to trial on such a state of pleading with any idea 
that he would be called upon to do more than prove that a lease 
had been made and assigned to the defendant, and least of all 
things would he expect to be called upon to meet a defence that 
might aUow all that to be true, and yet a liability be avoided by 
means of another assignment. 



iU . CODE REPORTS.— NEW SERIES. 



Such further assignment is an affirmative, independent fact in 
no wise connected with the defence set up by the pleading, and 
to allow it to be proved without being pleaded would make 
pleading a trap to the unwary rather than a true statement of 
the cause of action or matter of defence. 

Upon principle, upon the old rules of pleading in the action 
of covenant and upon the enactments of the code, the defence 
offered ought to have been pleaded, and not having been pleaded 
the evidence was inadmissible. 

Judgment must be affirmed with oosts^ 



NEW YORK COMMON PLEAS. 
Gfenerai Term, — February^ 1862. 
MoRGAK V. Bruce. 

An tpfpeftl from a jadgment npon Ui« report of refere«i does sot bring before tlie 
eppelUte court for review the finding of the referees upon the facts ; it onlj 
invokes the supervisory authority of the appellate court upon the single 
question. Have the court below erred in their conclusion upon the facts proved f 

Hub was the practice prior to the amendment of the code in 1861, and tiuit 
amendment has not changed the practice in this respect 

An appeal from a judgment, whether on a report of referees or otherwise, brings 
before the appellate court only the determination of the court below upon the 
facts and its interlocutory decisions upon the questions of law upon which the 
final determination depends. 

Where a party desires a review of the finding of the facU by a referee upon the 
evidence, such review must be sought by a motion to set aside the report and for 
a rehearing. 

A motion to set aside a report of referees and for a rehearing ia in sabatanee a 
motion for a new trial 

An appeal ia a substitute for a writ of error and brings under examination the 
same daas of questions as were subjected to the consideration of the appellate 
court on that writ 

Where a special verdict or bill of exceptions is incorporated in the record, then all 
the adjudication intermediate the process and jadgment which enter into aad 
tend to or form part of the final determination come under review also. 

There ia no warrant in the code for regarding a motion for a new trial as different 
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in anj of its material incidents from the like motion under the sjrstem of practice 
irhi:^ existed before the code took effect 

An application for a new trial should in the first instanoe be dispoeed of jss p 
motion and not on Appeal, itnd this practice jappliee to trials before referees. 

A rcTiew upon the evidence is to be sought by a motion ajt special term for a new 
trial : if tiie questions of law only are sought to be raised as excepted to, a bill 
of exceptions is the appropriate form (^proceeding ; if the eyidence is sought to 
be reyiewed and the finding of thefiicts considered either with or without the 
questions of law, a case and motion for a new trial are the proper proceedings. 

l^yJHt^ a case to review the evidence is not the same thing as excepting to a decision 
on the matter of law for the purpose of an appeal 

By the Court, Woodruff, J. — ^In conformity with the views 
expressed on the decision made by this court in Hastings v, 
McKinley^ 3 Code Eep. 10, this court have uniformly held that a 
finding oi facts can only be reviewed by a motion for a new 
trial, and that an appeal from a judgment only brings before the 
appellate tribunal the determination oi the court upon the facts 
found, and its interlocutory or intermediate decisions upon the 
(questions of law upon the correctness of which the final determi- 
nation depends or which affect such final determination. And 
since the decision of that case we have applied the same rule to 
the review of judgments upon the reports of referees. On 
appeal from the judgment we have considered only the questions 
upon which the referee has adjudicated in the progress of the 
trial, and the correctness of the judgment upon the whole record ; 
but if the party desired to review the finding of the facts by a 
referee upon the evidence (in reapect to which the referee exer- 
cises the province of a jury) such review must be sought by a 
motion to set aside the report and for a rehearing, which motion is 
in substance and probably now in name a motion for a new trial. 

The views we have entertained are sustained by various 
decisions of the superior court of this city and also by several 
in the supreme court, which have since been published — vide 
LeggeU v. MotJt, 8 Code Eep. 5, Crist v. K Y. Dry Dock Co., ib. 
118 and 141; Nones v. Hope MxiL Ins. Co,., ib. 192 ; JSnos v, 
Thomas, 1 Code Eep., N. S. 67 ; G^raham v, Milliman, 4 Pr. Eep. 
435 ; Lusk v. Lusk, ib. 418. 

We are now T»ged to review upon appeal from a judgm^pj 
41 finding of ^ referee upon the evidence before him. A Qa^e 
has been prepared containing the evidence j^ven on the (n^J ; 
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and a principal ground for reversal is the allegation that his 
finding of the facts is against the weight of evidence. 

Before considering the other grounds upon which the appeal 
was taken, we directed an argument of the preliminary 
question raised bj the respondent, to wit: Have the amend- 
ments to the code made in 1861 altered the previous rule on this 
subject? in other words, Does an appeal from a judgment 
upon the report of referees now bring before the appellate court 
for review their finding upon the facts ? 

Section 848 of the code as amended in 1849 reads thus, " An 
appeal upon the law may be taken to the general term irom a 
judgment entered upon the direction of a single judge of the 
same court." As amended in 1851 the section reads thus, " An 
appeal may be taken to the general term &om a judgment 
entered upon the report of referees on the direction of a single 
judge of the same court in all cases." 

It is argued that the omission of the words " upon the law^^ 
in the recent amendment by implication gives an appeal fix)m 
a finding of the facts upon which the judgment is based. 

It b true that in some of the cases above referred to import- 
ance was attached to the words *' upon the law" in the section 
as enacted in 1849. But we are not able to perceive that the 
omission of these words necessarily alters the character or effect 
of an appeal from a fudgment, and when we consider this section 
in connexion with other provisions of the code we cannot think 
that the legislature intended to alter the previous rule in this 
respect 

In every just legal sense a judgment under the code is a 
declaration of the legal or equitable rights of the parties — ^it is 
the application of legal and equitable principles to facts already 
ascertained. The facts must be found be/ore judgment can be 
pronounced. The judgment on the facts may be right or it may 
be wrong, but its correctness is to be tested by inquiring whether 
the court have erred in the principles assumed or in the applica- 
tion of those principles to the &cts. 

In the very words of the code, § 245, " A judgment is the 
final determination of the rights of the parties in the action." It 
is a legal conclusion firom fikcts ascertained by Uie proofi or 
admitted by the parties. 
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An appeal therefore firom a judgment invokes the supervisory 
authority of the appellate tribunal upon the single question, 
Have the court below erred in their conclusion upon the facts 
proved — L e. in their judicial determination of the rights of the 
parties ? * 

That this is the proper limitation and effect of an appeal from 
a judgment, appears also from the uniform construction given 
by the court of appeals to the eleventh section of the code 
{Livingston v. Radcliff, 2 Corns. 189 ; Esterly v. Cole, 3 ib. 502 ; 
Boest V. Spellman, 4 ib. 284). Sections 245 and 11 taken 
together read thus, " A judgment is the final determination of 
the rights of the parties in the action." " The court of appeals 
shall have exclusive jurisdiction to review upon appeal every 
actual determination hereafter made at a general term by the 
courts enumerated, &c., in fk judgment,^^ &c. 

The court of last resort have therefore definitively settled the 
proposition that on an appeal from a judgment the facts cannot 
be revived, i. e. that a review of a final determination of the 
rights of the parties is not a review of the facts upon which 
such determination rests, but a review of the legal or equitable 
conclusions of the court upon the facts. 

Section 848, as it now reads in connexion with section 246, is 
of precisely the same import as section 11, read in the same con- 
nexion, L e. An appeal may be taken to the general term from 
[a judgment] the final determination of the rights of the 
parties, and we can discover no reason for giving to the word 
"determination" in § 245, when considering the appeal given by 
§ 848, a meaning different from that given to the same word in 
§ 11, by the court of appeals. 

So that the views we expressed of the proper effect of an 
appeal in Hastings v. McKinley are confirmed by all subsequent 
decisions and by our own reflection. It is, in the view there 
expressed, and in accordance with the above suggestions, a sub- 
Btitute, for a writ of error and brings under examination the same 
class of questions as were subjected to the consideration of the 
appellate court by that writ under our former practice. 

When a special verdict or bill of exceptions is incorporated in 
the record, then all the adjudications intermediate the process 
and judgment which enter into and tend to or form part of the 
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final detennination come under review also. But the natore of 
the review is still a revie>r of legal or equitable principles, ajgi4 
their application to the case before the court in which the £eu^ 
io far as they are material must be taken as found. Other pro- 
visions of the code seem to us to warrant this construction 4?f 
the section, 848, now under consideration. 

The code treats the hearing of a cause by a referee as ,a triaf, 
(Title YIIL chap. Y.), and contemplates motions for a new 
trial (§ 849) and appeals to the general term from an order 
granting or refusing a new trial ( % ib. subdiv. ^), and a farther 
appeal from the order of the general term granting a uew tiifd 
to the court of appeals (§ 11, subdiv. 4). 

The application for an order granting a new trial is by rmtion 
(§ 400, 401). There is no warrant in the code for regarding ^ 
motion for a new trial as different in any of its material incident? 
from the like motion under our former system of practice. Its 
office, the questions raised thereby, and the features in which it 
differed from a review by writ of error were noticed in Hastings 
V. McKiaky^ and need not now be repeated. 

It is exactly suited to present to the consideration of the court 
the whole case, and was indeed always expressly designed to 
bring the Ipicts under the view of the court ; and I cazmot readily 
believe that the legislature, when they continued the practice of 
presenting motions for a new trial upon the facts, and gave 
successive appeals from the order made on such motiona, 
i^teoded also to give a double review of the same questions by 
appeal &om the judgment itself 

If the appellant is correct in his argument herein, there is 
nothing inTe code to pi^vent a motion for a new trial upon 
the ftcts. An ^peal to the general term from the order granUng 
ih^ ^samerr-ra further appeal to the court of appeals from the 
l^ffirmaQce of that order, and a reversal of the order being there 
h^f the party may appeal from thejiuigment and claima furth.^ 
]^y§|ffing upon the fa/Us in the general term, and upon ike decu- 
sion of th^ appeal there may again appeal from the judgment ,to 
the court of s^peals. Ndtber justice nor convenience saqjuirQs 
%fkj aueh Rouble review of the facts foimj^, and we aie pei^^^i^a^ed 
^ legisl|i»ture ne^Fer intended to give it. 

.Agpn, § 265 eixprfsdy tPROvi^fa th^t f'Mf^ww Mfi^tmP **rf 
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shall be made at the special term unless otherwise expressly 
directed by the court. This clearly indicates that the grounds 
for a new trial, which are alone appropriately urged on that 
motion only, shall be considered and disposed of in the first 
instance as motions and not on appeal. This section perhaps 
applies particularly to trials by a jury, but there is eminent 
propriety, we think, in pursuing the same practice on trials by 
referees, if the code does not require a different practice ; and we 
think it does not. 

It was, however, urged upon the argument with much 
earnestness that § 268 of the code gives the right to review the 
finding of facts on appeal. The decision of referees may 
undoubtedly be excepted to and reviewed in the same manner 
as the decision on the trial by the court (§ 272). * 

The construction of § 268 (relating to the review of proceed- 
ings on a trial by the court) becomes therefore very important 
In our judgment it does not countenance the appellant's views, 
if, indeed, it is not conclusive against him. 

It provides, " For the purposes of an appeal^ either party may 
fxcypt to a decision on a matter of lata arising upon such trial, 
within ten days after notice in writing of the judgment, in the 
same manner and iviih the same effect as upon a trial by jury,^^ 

That is to say, for the purposes of an appeal there must be an 
exception — ^not a dissent from the finding of/acts^ but an excep- 
tion to a decision upon a matter of law, the proper subject of 
review on appeal, and such exception is to have the same effect 
as on a trial by jury, and, we add, is to be reviewed in the same 
manner. 

The section then proceeds, "And either party desiring a 
review upon the evidence appearing on the trial, either of the 
questions of fiict or of law, may make a bill of exceptions or 
case containing so much of the evidence and such exceptions as 
may be material to the questions to be raised." There is no 
explicit direction as to the precise form in which this review 
upon the evidence is to be had, and it is therefore to be sought 
in the appropriate mode of reviewing the evidence, to wit : by 
a motion for a new trial. If the questions of law only are 
sought to be raised as excepted to, a bill of exceptions is the 
appropriate form of proceeding. If the evidence is to be 

25 
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reviewed and the finding of facts considered either with or 
without the question of law, a case and motion for a new trial 
are tlie proper proceedings to be had, as also provided by sections 
264, 265, on trials by jury. 

Making a case in pursuance of a " desire to have a review 
upon the evidence" is not the same thing as excej^ting to a decision 
on a matter of law for the purposes of an aj^^j^al, and they in 
no wise involve the same subsequent proceedings founded 
thereon. 

This section, therefore, is not inconsistent with the views above 
expressed, viz. that an appeal from a judgment brings before 
the appellate court questions of law only, raised by exceptions 
or appearing on the record, while a motion for a new trial may 
bring the e\'idence before the court, and the weight of the evi- 
dence, all questions of fact, and, incidentally, if the court think 
proper, all questions of law may be considered ; and from the 
order made on such motion, such appeal may be taken as is 
given by other sections of the code above referred to (§§ 349, 11). 

It is true that when a cause is tried by the court a motion for 
a new trial founded upon the single ground that the finding of 
facts is against the weight of the evidence will in general be a 
merely formal motion, as a foundation for the appeal to the 
general term from the order made thereon. But the inconve- 
nience of this (if any) is very trifling, and not to be compared in 
importance with the convenience and simplicity of a uniform 
rule applicable to all trials ; and indeed it may very often happen 
that a motion for a new trial may be entertained and granted 
even after trial by the court, by the judge then presiding, upon 
grounds which require a further consideration of the evidence 
before him. Sometimes the final discussion of the case by 
counsel, and especially his examination and reflection preparato- 
ry to the final decision during the twenty days allowed for that 
purpose (§ 267), may satisfy him that error was committed in 
the reception or rejection of evidence. Often surprise, irregu- 
larity, or newly discovered evidence may be most conveniently 
urged before the judge who tried the cause, and we feel confi- 
dent that a uniform rule on the subject is desirable even at the 
hazard of occasional m&iQ pro forma motions as a foundation for 
an order to be appealed from to the general term. 
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If ttese conclusions are correct^ we have under the code, a 
single, harmonious, and convenient practice upon this subject — 
easily understood, and, as we think, most conformable to the 
teachings of experience and conducive to the ends of justice, 
viz. In all cases, whether of trial by jury, trial by court, or 
trial by referees, the party taking a review by appeal from the 
judgment, can raise on such appeal questions of law only ; he 
proceeds stricti juris. If he wishes to review the questions of 
law arising on the trial he must except to the decisions of tbp 
court or referee, and the appropriate form of embodying such 
proceedings in the record is by bill of exceptions. 

On the other hand, if he wishes to review the evidence and 
the facts found he must do so by a motion at special term for a 
new trial, addressed in some degree to the discretion of the court, 
on which motion he may be permitted incidentally to consider, 
in connexion with the finding, the questions of law raised at the 
trial, and in some cases even without having taken an exception, 
while from the order made on this motion an appeal will lie to 
the general term. , 

It seems fitting to add that the legislature seem, in the last 
amendment of the code, to' have contemplated the distinctions 
which are above suggested, by providing not only for a special 
finding of facts by a jury, but also that on a trial by the court 
and by referees, the facts found and the conclusions of law shall 
be separately stated — a practice of great convenience and 
importance, if we are correct in our view of the nature of an 
appeal from a judgment, but of little or no moment if on such 
an appeal every question of fact and law is open for examina- 
tion, and the appellate court are to give judgment upon the wlwle 
case as may seem to them right. 

The question we have considered is new under the code as 
last amended, and we are therefore disposed to permit the appel- 
lant to take an order staying proceedings on the appeal with a 
view to a motion for a new trial at special term, if he so elect ; 
otherwise we will hear the appeal upon the exceptions taken 
to the decision of the referee upon matters of Jaw only. 
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OenercU Term, — Febmary^ 1852. 
Arghsr v. Boudinet and another. 

Ib Mtions to reooyer the pOMewion of personal propertj and damages for iti 
detentioii, s general rerdict U proper, Ist^ where there has not been a deUrery 
of the propertj to the plaintiff and the answer does not denj the value of the 
propertjr daimed to be as stated in the eomplaint ; 2d, where the propertj has 
been delirered to the plaintiff and the answer does not elaim a re-deliyerj. 

Where the yalne of the propertj is stated in the eomplaint and not denied b j the 
answer, the jurj cannot with proprietj find the ralne of the propertj to be 
other than that stated in the eomplaint If in such a ease the jarj omit to pass 
OB the yalne of the propertj the court maj decide on the yalue for the purpose 
of maldnff an allowance in addition to eoeta 



Appeal from an order granting a new trial. 

Woodruff, J. — ^This action is for the recovery of personal 
property and damages for withholding it The complaint 
alleges that the defendants became possessed of and wrongfiilly 
detained the property, &c., and alleges the value of the property 
to be $55. 

The answer denies the possession and the detention of the 
property. 

The jury found a general verdict for the plaintiff for $71 ^g', 
against both defendants, and have not assessed the value of the 
property in their verdict 

Upon a motion for a new trial on behalf of the defendant 
Boudinet^ the judge holding special term granted a new trial, 
upon the ground that the jury should have found the value of 
the property separate from their verdict for damages, as is pro- 
vided in section 261 of the code. 

By that section it is provided that the jury shall assess the 
value of the property in two cases — one where the property has 
not been deUvered to the plaintiff and the other where the 
defendant by his answer claims a return thereof. In other cases 
a general verdict is proper, and the special finding as to the value 
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IS iinnecessarj. There is no evidence here that the property 
was not returned to the plaintiff and the answer does not claim 
a return of the goods, so that neither case, as required by that 
section, is made out requiring that finding. In the present case 
any finding on that point would be immaterial, because the 
complaint fixes the value of the property at $55, and the answer 
does not deny it. For the purpose of this case, therefore, that 
sum is to be taken as the value of the property, and no other 
value could with propriety be adopted, even by the jury. 

It is suggested that the value of the property should be found 
by the jury in order to fix the amount of extra compensation 
to be allowed by § 809, but such could only be necessary in the 
cases above referred to, as embraced in section 261. If the 
amount is necessary to be ascertained it can be done by the 
court by which the judgment is rendered, if omitted by the 
jury. It could not in any case be necessary to set aside the 
verdict for such a purpose. K the party entitled to compensa- 
tion has neglected to provide the necessary proof on which he 
could apply for it he loses such'extra compensation, but certainly 
it is no ground for a defendant against whom a judgment is 
recovered to move to set that judgment aside, because the jury 
have not furnished the evidence on which the plaintiff could 
apply for an increased amount of costs against him. 

K the plaintiff has recovered the property he is only entitled 
to recover £rom the defendant damages for the detention. Such 
damages would be, where the action is for the detention merely, 
interest on the value of the property from the time of demand. 

The amount of the verdict appears to be erroneous, although 
no such point has been made by the defendant 
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SUPREME COURT. 

Oenerai Term. — Albany^ September, 1861. 

Present Watson, Pakker, and Wright, JJ. 

MORSS v. MORSS. 

One of three refereefl, before whom a eaiue is tried, cannot be examined aa a 
witness on sach trial 

This was a motion to set aside a report of referees, on the 
ground that on the trial one of the referees was examined as a 
witness by one of the parties, the other party objecting. 

By the Court, Parker, J. — On the trial before the referees the 
plaintiff's counsel called as a witness F. A. Fenn, one of the 
referees. He was objected to on the part of the defendant, on 
the ground that being a referee he was incompetent as a 
witness. The objection was overruled, and the referee exa- 
mined. 

As no adjudged case can be found determining the question 
it is important that we examine and decide whether, on a 
reference before three referees, one of them is a competent 
witness. 

Referees act in the place both of judge and jury. They are 
to decide all questions, as well of law as of fact, that arise on 
the trial. All the referees must meet together and hear all the 
proofe and allegations of the parties; but a report by any two of 
them is valid. (2 R S. 481, 8d ed.) The statute also provides, 
in the same section, that " Any one of the referees may admi- 
nister the necessary oath to the witnesses produced before them 
for examination." Though the oath is in form administered by 
one of the referees, it is, in truth, the act of all, and it can only 
be done by the authority and in tiie presence of all of them. Li 
this respect one acts as clerk of the board, just as a clerk of a 
court of record administers an oath at the circuity by the author- 
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ity and in tlie presence of the court. The former is the act of 
the board of referees, and the latter of the court. The former 
would be invalid in the absence of the other referees, as the 
latter would be in the absence of the judge. ^ 

It is singular that so little is to be found in the books on the 
subject of the admissibility as a witness of a judge or a juror 
engaged in the trial of a cause. I have known one of a legal 
tribunal necessarily consisting of three persons, sworn as a 
witness by consent of parties ; and I have several times seen a 
juror examined as a witness ; but I have never known either to 
be done under objection. The competency of a judge as a 
witness rests on different grounds from that of a juror. 

A juror is to decide only questions of fact, and is examined 
before the cause is submitted to him. The objection to his 
competency rests on public policy. In all cases he has to pass 
upon his own credibility ; and this difficulty would be greatly 
increased in case of his impeachment. He may refuse to 
answer, in which case his commitment would delay the trial. 
The party against whom he is called is subjected to a great 
disadvantage, for the juror may be expected to maintain unyield- 
ingly in the jury box the opinions he has expressed on the 
witness stand. It may plausibly be objected, therefore, that 
respect for the feelings of the juror and regard for justice to the 
parties should exclude the juror as a witness, and require the 
objection to be made on the calling of the jury, that the party 
need not suffer for the want of his testimony. It has, however, 
been supposed that a juror may be sworn as witness. (1 Stark. 
Ev. 449 ; Greenl. Ev. § 364, note.) And so it was intimated at 
Nisi Prills in Rex v. Roper (7 C. & P. 648 ; and in Manly v. Shaii\ 
Car. & Marsh. 361). A recent English writer on the principles 
of evidence (Best on Ev. § 169) expresses the opinion that it 
is now fully settled that a juryman may be a witness for either 
of the parties to a cause which he is trying, ahd cites additional 
authorities in favor of the proposition. 

But the objection to the competency of a judge as a witness 
rests on an entirely different ground. It goes to the power of 
the Court — the power to administer the oath, to decide on a 
question of competency, or the admissibility of parts of the 
evidence, to commit for refusing to answer, and to exercise over 



876 CODE REPOBTS.— NEW SERIES. 

Moras t. Mofm. 

the witness all the other powers of the court, which may be 
called into requisition for the protection of the rights of the party. 

The only adjudged case I have found on this subject is that 
of Iio& y. BuhJer (2 Martin, Lou. R., N. S. 812). There the 
defendant, having need of the testimony of the district judge, 
prayed him to give it| but it was excluded, and the defendant 
excepted. On appeal the court sustained the decision of the 
district judge. 

This decision was in accordance with the civil law (lislet k 
Carleton, 200), where in Partid. S tit 16, L 19, it is laid down, 
" And we moreover say that a judge cannot be a witness in a 
suit which he has already decided, or which he has to decide ; 
but he may give evidence as to what passed before him as a 
judge when thereto required by the king, or the supreme judges^ 
who have cognisance of the appeal" 

Such was also the law of Scotland. In Stairs' Inst Bode 4, 
tit 2; s. 88, it is said : " The knowledge which the judge himself 
may have of the truth of the fact makes no proo^ for he cannot 
be both judge and witness in the same cause, and he must give 
his sentence secundum allegata et probata. But his knowledgie 
of the notoriety is sufficient, unless it be overruled by pregnant 
contrary evidence." 

It is stated in Ersk. Inst Book 4, tit 2, s. 88, as follows : 
"But the particular knowledge of the judge is not probative; 
for the judge must proceed secundum allegata et probata, and 
cannot be both judge and witness in the same cause, upon 
particular knowledge ; and yet his knowledge of the notoriety 
is sufficient, but so that the notoriety may be regarded by a 
stronger positive probation, if it be in due time prepared and 
proved;" and again, *' Albeit, judges cannot be both judges and 
witnesses, not only in the same point, but even in the same cause 
(which is introduced that the power of judges be not too much 
increased), yet it reaches not to notoriety ; or to what is done in 
presence of the judge in judgment, as what he sees and hears ; 
for these are counted as notour J^ 

But at a later day it was denied that even notoriety within 
the knowledge of the judge was evidence before him (Glassford 
on Ev. 602,) where it is said, '' But notoriety to the court, unless 
it is a matter having recently happened in their own presence^ 
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IB not sufficient, for the same person may not be jndge and 
witness also." And this is approved by a later writer (Tait 
on Ev. 482X who says, '^Lord Stair, and afler him Mr. 
EIrskine, seem to consider the judge's knowledge of the notorietf 
admissible proof of that fact ; but Mr. Glassford lays down an 
opposite doctrine, upon the general principle that a judge cannot 
act as a witness, and it rather appears that his opinion is correct** 

All these writers agree that " the particular knowledge of a 
judge is not probative," for the reason that he cannot be both 
judge and witness ; and it is not material to the question we are 
examining, whether he can avail himself of his knowledge of 
notoriety, though the latter opinions exclude that also (Cow« 
Tr. 662), Hopkins v, Calsey (24 Wend. 264). 

So generally does this rule seem to have been acquiesced in 
that Prof Greenleaf says (Greenl. Ev. § 864), "It seems now to 
be agreed that the same person cannot be both witness and 
judge in a cause which is on trial before him. If he is the sole 
judge he cannot be sworn ; and if he sits with others he still 
can hardly be deemed capable of impartially deciding on the 
admissibility of his own testimony, or of weijghing it against 
that of another." (See also Cow. & HilFs notes to Phil. Ev. 60 ; 
Best on Ev. 170; Taylor Ev. § 1011.) 

In England it ia said to be no objection to the competency of 
a witness that he is named as a judge in the commission under 
which the court is sitting. (Best on Ev. § 170 ; 2 Hawk. P. 0. 
c. 46, § 17 ; Sex v. Hackei^, Kdying 12 ; 11 How. St. Tr. 459.) 
But Best says a distinction has been taken with respect to th« 
judge who is actually trying the cause (citing GreenleaTs Ev. 
§ 864 ; Taylor Ev. § 1011). In Kelying's Report, 12, we are told 
that on the trial of the Regicides in 1660, Secretary Morris and Mr. 
Amesley, president of the council, were both in the commission 
for the trial of the prisoners, and sat upon the bench ; but there 
being occasion to make use of their testimony against Haoker, 
one of the prisoners, they both came off the bench and w;ere 
sworn and gave evidence, but it is further stated that '' They did 
not go up to the bench again during that man's trial ;" and this 
shows that there was a l^ally constituted tribunal wiliiout them, 
and therefore the case has no applicability to the question undsr 
examination. So, too, it is the practice of the English House of 

26 
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Lords, on the trial of a nobleman, that any one of the peen 
may be sworn as a witness. {Lord Stafford^ s case^ 7 How. St Tr. 
1884, 1468, 1652 ; Hart of Macclesfield's case, 16 ib. 1252, 1391.) 
But in that case also there was the requisite number of peers 
sitting at the same time to constitute the court, exdusive of the 
peer under examination as a witness. The question of the power 
of the court was not raised. If two referees were competent to 
act without the presence of a third the cases would be parallel. 

In cases of trial before justices of the peace the statute (2 R 
S. 842, 8d ed.) has provided, that in case the defendant, before 
the joining of issue, shall make an affidavit showing that the 
• justice is a material witness for him, without whose testimony 
he cannot proceed to trial, the justice shall discontinue the cause 
without costs to either party. This statutory provision would 
not have been necessary if there had been power to take the 
testimony of the justice before himself. Such a provision was 
necessary in regard to a justices' court to protect the rights of 
the defendant ; but not in regard to courts of record, where the 
defendant can always have relief by putting off the cause at the 
circuit, on an ^affidavit setting forth the facts. An affidavit 
showing that the judge was a material witness would be 
sufficient to authorize the judge to decline trying the cause, and 
to leave it to be tried when some other judge should hold the 
oiicuit A similar statutory provision was unnecessary in regard 
to referees, because the party can always make the objection at 
the time of their selection, and thus see that no one is appointed 
who may be needed as a witness. In Perry v. Weyman (1 John. 
R 620), a judgment rendered in a justices' court was reversed 
because the justice who held the court was himself sworn as a 
witness by another justice, who attended for that purpose 
(Cow. Tr. 879). 

In examining this question upon principle there seems to be 
the same difficidty, whether the court consists of one judge or 
of three, all of them being necessary to constitute the court In 
the latter case if one of the judges be called as a witness there 
are but two judges left to administer the oath, to decide upon 
his competency if he be objected to, and to decide questions as 
to the relevancy of his testimony. If he refuse to answer, there 
cie but two judges to commit him for contempt Two thirds oi 
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a coTirt cannot form a legal tribunal. The party lias a right to 
three judges, the number prescribed by statute. Can it be said 
that there are three judges when one is under examination as a 
witness — or in the prisoner's box, on a proceeding for contempt 
in not answering? When thus proceeded against he becomes a 
party, and may be heard in his defence either in person or by 
counsel. Can it be said that under such circumstances he still, 
by his presence, forms part of the court and gives validity and 
jurisdiction to its proceedings ? And is it not absurd to say 
that he still forms part of the court when the two judges still on 
the bench commit him for a contempt ? The statute has declared 
the qualifications of judges, and will not allow one to sit in any 
cause to which he is a party, or in which he is interested. (2 R 
S. 878, 8d ed.) If one judge, holding a court alone, cannot be 
both judge and witness, it seems to me to be equally clear upon 
principle that a judge cannot, who is one of three judges neces- 
sary to constitute a court. The two characters are inconsistent 
with each other, and their being united in one person is incom- 
patible with the Mr and safe administration of justice. 

I have shown that the objection to a juror's being a witness 
rests mainly on a question of public policy, and that the 
objection to a judge being sworn depends on an additional and 
different grotmd, viz. : that of want of power to discharge the 
duties of a court while acting as a witness. But these objections 
combined apply in full force to the case of a referee, who is to 
discharge the duties of both judge and jury. He decides both 
the law and the &ct. The referees must have full power to 
decide upon the competency of every witness, and the relevancy 
of every question ; and where a cause is referred to three 
referees that full number must be present, free &om all bias and 
competent to decide every question of law presented. And 
public policy strongly demands, as in the case of a juror, that 
they should be equally indifferent and unbiased as to all the 
evidence and every question of fact before them for decision. 

I think the referees erred in allowing one of their number to 
be examined as a witness, and that the report should, therefore, 
be set aside. 

Wbioht and Watbok, JJ., concurred. v 

Order for new trial. 
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SUPREME COURT. 
Special Term, — JOHNSON, J. 

Holmes v. Slocum. 

This cause was referred by consent. The defendant noticed 
the cause for hearing before the referee ; the plaintiff did not 
appear and the referee reported, '^that the defendant is entitled 
to judgment of a dismissal of the complaint" Motion was now 
made on the part of the plaintiff to set aside that report for 
irregularity. Held that, 

The power of a referee in regard to causes referred to him 
to hear and decide is not essentially enlarged or altered by the 
code. The referee has no right to order an amendment of the 
pleadings or to change the issue the court has sent to be tried, 
nor can he dismiss a complaint for. failure of the plaintiff to 
bring the issue to trial. 



SUPREME COURT. 

Special Term. — Harris, J, 

Schenectady and Saratoga Plank Road C!o. t;. Thatcheb. 

This action was tried by the court without a jury. Judgment 
for the plaintiff was perfected on the 4th of October, 1851. 
The defendant appealed on a bill of exceptions. The bill cf 
exceptions had t>een filed with the clerk. The clerk, in making 
up the judgment roll, did not insert therein the bill of exceptions. 
The judgment r> *l\ consisted of the pleadings, the judge's decision, 
the bill of coatS| the notice of adjustment, and affidavit as to dis- 
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buisements. The defendant moved to haye the judgment roll 
set aside or amended. Held, That, 

Every judgment must be entered in the "judgment book," 
and until this is done the olerk is not authorized to make up the 
judgment roll. 

A copy of the entry in the judgment book should form part 
of the judgment roll. The bill of costs, notice of adjustment, 
and affidavit of disbursement, should not be annexed to the 
judgment roll. 



SUPREME COURT. 
J^pedal Term. — ^Masok, J. 

Hows V, PSCKHAK. 

The complaint charged that the defendant carelessly and 
negligently permitted his team to go along the highway without 
any driver, and that said team ran over and injured the person, 
horse, and wagon of the plaintiff, in the said highway then and 
there being, and claimed damages for the injuries thus sustained. 
Tne defendant demurred on the ground that the complaint 
united a cause of action for an injury to the person with a cause 
of action for an injury to property. Held that. 

Where an injury results from atie negligent act such injury 
can constitute but one cause of action. 

The words, " several causes of action^^^ in section 167, have 
reference to " causes of action" known to the common law. 

Where negligence is the ground of the action, and £rom such 
negligence injury results both to the plaintiff's person and his 
property, he may sue for both injuries in one action. 
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SUPBEME COUET. 

At Chambers. — ^Hans, J. 

Cook and others^ v. Rawdon. 

Motion for a guardian to oommence a suit for three minors. 
The affidavit in support of the petition stated the ages of the 
petitioners, their interests, and that they proposed the husband 
of one of the minors as guardian, a&d that he consented to act 
as such guardian. Nothing appeared as to the responsibility of 
the proposed guardian. 

The guardian of an infimt plaintiff should be a responsible 
person, for he is liable for costs. 

Rule 66 of the supreme court rules of 1849 does not apply to 
a guardian for an infant plaintiff. Where an infitnt femme ooyert 
saeB with her husband no guaniian is necessary. 

Sembkf A married woman suing for her separate property 
must sue by guardian, and the husband cannot be guardian. 

[In the Mayor^s oonrt of Albany, in the ease of JBerrkk, by hia next friend, r. 
Tntylor, an order was obtained for seeurity for oosts^ on the ground that the 
pluntalTs next friend had not giyen security for eosts. The plaintiff *8 next friend 
liien filed a bond, executed by a surety who redded out of the juriadiedon of the 
floail RaooBDia Yooii g held that the seourify must be giren by some person, a 
readent within the jurisdiction of the court] 



SUPREME COURT. 
At Chambers, — ^Hand, J. 

Mann v. Tylee, 
Motion for extra AUotvance. 



Hand, J. — ^Allowances for extra costs must be made by the 
*'oourt^" and not by a justice at chambers (Chde^ § 308). Per^ 
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haps there is no objection to entertaining the application at the 
time of the trial without a formal Dotice, if the same judge is 
then holding a special term. That, I suppose, is what Mr. 
Justice Pabksb intended to say in Van Benssdaer agt. Kidd 
(5 Pr. B. 242). But if not made then, notice should be given 
as in other cases. Bule 86 requires the application to be made 
to the court before which the trial is had or judgment rendered. 
But after judgment has been rendered in the cause before the 
single judge, in what would before the code have been an action 
at law, he does not, at his chambers, act as court, except in cases 
prescribed by the statute (Cbde, § 400, 401, 27, 247; Jvd. Act^ 
§ 16, ameTuhnent of § 16). In other respects the old distinctions 
between chamber and term duties in actions at law, I suppose 
are retained {Code, § 402, 469, 414 ; 1 Burr. Pr. 848 ; Clark v. 
Judson, 2 Barb. S. G. JR. 98). Sections 27 and 400 of the code 
have not affected the practice in this respect. 

It follows also that this motion cannot be made in the county 
of Essex {Code, § 401). Bule 86 does not, in terms, require the 
motion to be made before the same judge who tried the cause^ 
though that result perhaps was intended, and it is the most 
convenient practice {Dychnum agt. McDovidld, 6 Pr. B. 121; Van 
Bensselaer agt. Kidd, id. 242). But the statute controls. When 
the cause is tried by i^eferees the application must come before 
this court on motion, upon papers duly served {Howe v. Muir^ 
8 Code Bep. 21). SackeU agt Ball (2 id. 47), Niver v. Bosamum 
(8 ib. 192), Fox agt. Gould (5 Pr. R 278), were cases of refer- 
ence. And where an issue of fact is tried at the circuit, the 
supreme court in which the action is in fact pending, and not 
the circuit court, is '* the court" intended by the statute (§ 808, 
And see § 401). Hardly any step, except to try or refer, can 
be taken at the circuit in a cause pending in the supreme court 
(2 R S. 201, § 18, 888, § 41 ; Ckmst o/1821, art 5, § 5 ; CkmsL of 
1846, arU 6, § 6, 9 ; Jud. Act § 22 ; Code, § 9, 10, 255). And 
except to grant a new trial on the judge's minutes {Code, § 264). 
The judgment to be entered on the verdict (§ 264, 266) is entered 
in supreme court. A judgment roll containing an entry of 
judgment in the circuit would be an anomaly. Where the 
motion cannot, for any cause, be made before the judge trying 
the cause, it may, no doubt, be made at a proper t^rm held by 
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ftnodier judge. The remedy of a party given by atatate ooold 
not be taken away by a rule of court 

The application reftiaed. ' 



SUPREME COURT. 
At Chambers, — Gridlet, J. 

MiNOB V. TSRBT. 



Where a complaint states all the facts necessary to lay the 
fbundation for an injunction, and the plaintiff swears to them (by 
verification) positively, the complaint may be used as an affidavit 
for the purpose of obtaining an injunction. 

Under tiie present system, since the forms of actions are 
abolished, every action is one upon the case, that is, founded on 
the particular &cts of the case, set forth in the complaint. And 
in equity, where an injunction is prayed for, the complaint, in 
most cases, should set out the &cta which constitute the founda* 
tion of the right, with particularity and minuteness. 

Under the present practice a motion to dissolve an injunction 
may be made and opposed upon affidavits of any number of 
witnesses ; it therefore becomes a matter of judicial discretion, 
upoii balancing the evidence adduced, to dissolve it or not 



SUPREME COURT. 
i^)ecM Term. — Tompkine, November^ 1861. 
Tbapp v. N. Y. and Erie R. R. Co. 

An action to reooyer damages for the breach of a apeeial ooatract k aa aodon for 
the nooTeiy of monej only. 

J, Morris, for the motion. 

. Rrris A Cktshing, contca. 
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Shakkla^H), J. — ^Thifl motion is to dismiss the complaint, on 
the ground^ that it does not correspond with the summons ; or 
rather, that the notice inserted in the summons is not authorized 
by the first subdivision of the 129th section of the code, because 
the complaint does not set forth a cause of action arising on 
contract for the recovery of money only, but is for the recovery 
of damages for a breach of contract for the non-delivery of a 
machine sent by the cars of the defendant on the railroad. The 
defendant's counsel mistakes the true construction of the 129th 
section by reading the first subdivision as if it said '' in an action 
arising on contract for the payment of money only," instead of 
" for the recovery of money only." It is true, this action is for a 
breach of a special contract, but nevertheless it seeks the recove- 
ry of money ovly^ and not any other relief. The case of WiUtame 
V. iHller (2 Code Rep. 65) was correctly decided. 



COURT OP APPEALS. 
December^ 1851. 
Kanouse, AppeUantj v. Martin, Respondent. 

On an app««l from • judgmeiit the ootirt -will not reviow an osder made at 
ohamben^ and from which no appeal was taken to the general term of the oonrt 
below. 

By ike Court — ^FooT, J. — ^The appellant attempts to review 
an order made at chambers by one of the judges of the court of 
common pleas of the city and county of New York on the fourth 
of October, 1845, and entered in form on the sixth of that month, 
denying a motion of the appellant to remove the cause into the 
circuit court of the United States for the southern district of 
New York. 

The record shows no appeal from the decision of the judge 
at chambers to the court of common pleas, nor any judgment 
of that courts a£5brming or reversing the decision of the judge at 
chambers. 
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Final judgment was given in the c(Mnmon pleas in March, 
1846. The cause was carried bj writ of error to the supreme 
court, and after issues were joined on a general and special 
assignment of errors, was, in February, 1850, transferred to the 
superior court, and judgment of affirmance pronounced bj that 
court in May, 1850. From which judgment an appeal was taken 
to this court in October of that year. 

The following decisions of this court are decisive to show that 
this appeal cannot be sustained : Oracie v. Freeland^ 1 Ooms, 
228 ; Graver v. Coon, wf.SSB ; TiUey v. PfuUips, 1 Code Hep. Ill; 
Lake V. Qibson^ 2 Corns. 188. 

Appeal dismissed with costs. 



COUET OF APPEALS. 

January^ 1852. 

Gbidlet, Respondent, v. Dagkiett, AppeOanL 

There most be ui aehuU deUmdnaHon of the eauee below to wamyit an appeal to 
this eouHi 

In this case a decision had been made at special term and 
appealed to the general term. At the general term no hearing 
of the appeal took place, but a judgment was entered under 
a stipulation and with a view to appeal to this court Both 
parties now asked that the appeal might be heard on the merits. 

By the Court — RuoaLES, Oh. J. — ^The court are of opinion that 
they have no discretion. The statute is imperative there must 
be an actual determination of the court below {Code, § 11). 

Appeal dismissed. 
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SUPREME COUBT. 

Special Term, — March, 1852. 
Humphreys v. Chamberlain. 

Where the eause of action alleged in the complaint ie a contract made in a foreign 
States and aaeh a contract ia yoid by the laws of the State in which it i& alleged 
to have been made, the proper mode of taking advantage of the law of such 
foreign State is hj answer and not hj demurrer. 

This was an action on a contract alleged by the complaint to 
have been made at Chicago, in the State of lUinois. 

The defendant demnired to the complaint and alleged as the 
ground of his demurrer, that the complaint did not state &cts 
Boffioient to constitute a cause of action, because, by the laws of 
the State of Illinois, a contract such as that set forth in the 
complaint is declared to be void ; and the demurrer set forth the 
particular portion of the law of Illinois which applied to the 
contract in question. 

BosBYELT, J., held that a demurrer of this kind goes upon 
the presumption that the courts of this State have judicial 
knowledge of the statutes of another State, the same as thej 
are presumed to have judicial acquaintance with the public laws 
of their own State, whereas the contents of foreign statutes are 
a matter of evidence which, as a fact, the defendant should set 
up in his answer, and at the trial put in evidence as the substan- 
tial ground of his defence. The court in such cases cannot travel 
oat of this State to make themselves acquainted with the laws 
of a foreign country ; but it is for the party relying upon them 
to produce the usual exemplified copies or other evidences of 
what those laws are. 

Judgment for plaintiff, with liberty to defendant to answer on 
terms. 

l^Prima facie the law of a neighboring State is like onr own ; and when it ia 
not proved to be otherwise onr conrta will act on onr own lawa. JMmuoh t. 
Jktuek^ 8 Barb. 8,, 0. R. 2a] 
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NEW YORK COMMON PLEAS. 

Sjpecial Term, — Janvary^ 1862. 
Chapkan v. Wsbb ani Baymonb. 

11i€ laat reriBOB of the § ItS of fh6 code does not limit tlie pover of aaMndmeiii 
to eues where it may beeome neocaatry to conform the pleading or prooeading 
to ike faeU provedt but the amendment maj be allowed at anj time. 

The omiasion of the word "or" in g 178| as it now standi^ was manifestlj nnin* 
tentional; and the last part of the seetion whioh reada "bj conforming th« 
pleading or prooeeding to the (acts proyed," instead of qualifying the whola of 
the preceding part^ should read " or bj conforming/* Ac., thus mi^lring it one of 
the eases in which an amendment shall be allowed, instead of the only ease in 
which allegations^ other than those previously provided for, ean be ins^ted. 

An amendment of a complaint^ though it change the **eaMa$ •f aetUm^** will ba 
allowed if the ^tUnnC* remains the same. 

The "eauK of aeiion'* is the statements of the facts upon which the party founds 
his daim for relief; the " dakn" is the particular relief sought 

Plaintiff declared for goods sold. The answer set up that they were sold npoa 
a credit which had not expired. Plaintiff moved to amcmd his oomplaint 
by averring that the goods were procured through fraudulent representations on 
the part of the defendant In the original complaint the plaintiff demanded 
judgment for $162 87, that being the contract price of the goods. In the com- 
plaint as proposed to be amended he demanded judgment for the §ame amotmt, 
averring ^at to be the value of the goods. Held that^ within the meaning of 
§ 17% there was no change in the nature of the claim. 

An amendment of a complaint will be allowed upon the payment of costs of mo- 
tion, except where the amendment obliges the defendant to abandon his defence^ 
in which event he is entitled to the whole of his costs up to the time of 
amendment 

J. T. Brady^ for plaintiff. 

J. W, Orem^ for defendant 

Dalt, J. — ^The principal difficulty I have ezperienced upon 
this motion eaiaea from the change in the wording of § 173 by 
the last amendment of the code. As this section originall j stood 
the court was authorized at anj time to allow an amendment if 
it did not " substantially change the cause of action or defence.*' 
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In ihe revisioii of 1849 this clause was left out, and this part 
of the section read, '' the court may at any time, in furtherance 
of justice, and on such terms as may be proper, amend any 
pleading or proceeding by adding or striking out the name of 
any party, or by correcting a mistake in the name of a party, or 
a mistake in any other respect, or by inserting other allegations 
material to the case, or by conforming the pleading or proceed- 
ing to the facts proved. In the revision of 1861 this section was 
again amended. The words "before or after judgment" were 
frafastituted for the words '^ at any time," and the clause, " when 
the amendment does not substantially change the claim or 
drfenoe," was inserted. It was inserted after the sentence, '' or. 
by inserting other allegations material to the case," and the word 
' or* was omitted or stricken out of the sentence " or by con- 
forming the pleading or proceeding to the facts proved ;" so that 
the section as it now stands reads, " The court may, before or 
after judgment, in furtherance of justice, and on such terms as 
may be proper, amend any pleading or proceeding by adding or 
striking out the name of any party, or by correcting a mistake 
in the name of a party, or a mistake in any other respect^ 
or by inserting other allegations material to the case, when 
the amendment does not change substantially the claim or 
defence, hy conforming the pleading or proceeding to the facts 
proved." 

K this section was enacted for the first time in its present 
shape it would be difficult to interpret it otherwise than as a 
limitation of the power of amendment to cases arising upon the 
trial, or after the trial, in which it might become necessary to 
conform the pleading or proceeding to the facts proved ; and if 
that construction is now to be given to it, it will greatly abridge 
that extensive power of amendment which the court possessed 
before the code and up to the last revision of it. After the 
twenty days from the service of an answer or demurrer, within 
which time a party has the right to amend of course, and without 
costs, there would be no power to amend until fistcts were proved 
upon the trial rendering an amendment of the pleading or pro- 
ceeding necessary, unless the court may be supposed to possess 
the power of allowing amendments independent of the code« 
This, however, I am inclined to doubt. The whole aubject hai| 
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now been made a matter of statute regulation, and unless tHe 
power can be derived from the code, I doubt if the court can 
exercise it 

As the § 178 now stands the court may, at any time before or 
after judgment, amend a pleading or proceeding by adding or 
striking out the name of a party or by correcting a mistake in 
the name of a party, or a mistake in any other respect Of the 
right to allow amendments of this character I think there can 
be no doubt The whole difficulty arises from the change that 
has been made in the provision that foUows, "or by inserting 
<^Aer aUegatwns material to the case, when the amendment does 
not change substantially the claim or defence by conforming the 
pleading or proceeding to the fSstcts proved," and the main cause 
of the difficulty lies, as before suggested, in the omission of the 
word * or' in the provision as it now stands. K this omission 
was intentional then there is no other construction to be given 
than the one before stated, and we have no power to grant the 
amendment asked for in this stage of the suit It is an appU-* 
cation to insert * other allegations' than those provided for in 
the previous part of the section, and comes within the latter pro- 
vision alone. But I am disposed to hold that the omission was 
unintentional, and that the latter part of this provision, instead of 
qualifying the whole of the preceding part, should read, "or by 
conforming the pleadings or proceedings to the facts proved,'' 
thus making it one of the specific cases in which an amend- 
ment may be allowed, instead of the only case in which alle- 
gations, other than those previously provided for, can be in- 
serted. 

In construing a statute we may look to all the revisions it has 
undergone for the purpose of determining its real meaning ; 
and a mere change in its phraseology wiU not alter its 
effect, unless it is apparent that such was the intention. Taking 
into view, therefore, the whole course of legislation in respect to 
iihis section I think it may fairly be assumed that the legislature 
did not intend, by the omission of this single word, to restrict 
the power of amendment in so great a degree. That it was their 
intention, in legislating upon this subject, to afford increased^ 
fisunlities in the way of amendment, in frirtheranoe of justice — to 
enlarge and not to diminish them* and I tliink it would defeat 
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the T617 pnipoee they had in view to give to this provision such 
a narrow and limited oonstmotion. The practical effect of such 
a construction would be to compel parties to go to trial upon 
defective pleadings, and then apply after the fetcts were proved, 
in the course of the trial or after it, for liberty to amend them. 
This would lead to infinite embsxrassment and difficulty. The 
amendment of a pleading frequently requires a new answer or 
reply, and the framing of a new and different issue. Postponement 
and adjournments would necessarily follow to enable parties to 
put their pleadings in a proper shape, and this, after the time of 
the court had been unprofitably spent in receiving evidence.. I 
cannot think that the legislature intended any such thing. In* 
stead of farthering the administration of justice it would 
seriously obstruct and embarrass it. It would lead to infinite 
perplexity, to a great waste of the public time, and throw our 
system of pleading into a state of chaos, which I should be 
unwilling to suppose was the intention of the framers of this 
amendment. The question, however, as a matter of practice, is 
of great importance, and as it was not raised or discussed upon 
tiie argument of the motion, it would, perhaps, be more satif^c* 
tory to the parties to bring it before the general term, that it 
may have the benefit of a more mature consideration.* For the 
purposes of the present motion I shall hold that we have the 
power to allow the amendment. 

The next question that arises is, whether the proposed amend- 
ment substantially changes the nature of the claim. The com* 
plaint is for goods sold ; the answer, that they were sold upon a 
credit which has not yet expired ; to which the plaintiff replies, 
fraud in the sale. He now proposes to amend his complaint by 
averring a sale upon a credit of six months, obtained through 
fi*audulent representations on the part of ^e defendant, and 
claims to recover as his damages, the value of the goods. The 
effect of this amendment will be to change an action fotmded 
upon contract into an action of tort In Doios v. Oreen, 8 
J^. i2^. 878, Judge Parker held that a change in the form 
of action did not necessarily change the cause of action, and 
such was the former practice. (2 Chttty Arch, 946, Or. Pt. 666.) 



phe parliM aoqniefloed and th« question was not brought (o the general teftn.] 
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Tbia decision was made when this seotion authorifled amend* 
ments that did not substantiaUy change the ' cause of action.' 
A distiDCtion has now been made. The word 'claim' has been 
sttbstitttted. The cause of action was always understood to be the 
statement of the &xsta in the pleading upon which the party founded 
his claim for relief The term ^ claim,' therefore, must be under- 
stood as the particular relief sought The amendment proposed, 
though it changes the cause of action, does not change the nature 
of the claim. In the present complaint the plaintiff demands 
judgment for $162 87, the contract price of the goods. In the 
oomplaint, i|s proposed to be amended, he demands judgment 
for the same sum, averring that to be the value of the goods. 

The remaining question upon this motion is, the terms upon 
which the amendment should be granted. Under the former 
practice such amendments were allowed upon the payment of 
the costs of the term and costs of the motion, unless the defend- 
ant abandons his defence, when he is entitled to the payment of 
the whole of his costs up to the time of the amendment (4 
Cbw. 608), and such will be the rule in the present case. 



SUPBEME COURT. 
S^>ecial Term. — Jfonroe, October^ 1861. 

WOODBN V. WaFFLB. 
The effeet of the Code on Pleading. 

Motion to strike out parts of an answer as irrelevant and 
redundant. 
Selden, J. — The present motion presents these questions : 

1. Has the code blended common law and chancery pleadings 
and moulded them into one system, so that now the same rules 
apply to all actions ; or are different rules to be applied according 
to the nature of the action, whether equitable or legal ? 

2. If any of the rules of chancery pleading in respect to the 
statement of facts are to be retained in cases seeking eqTUtaUe 
relief how has the code modified those rules ? 

8* Does the code authorize a defendant to insert in hisanswv 
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fiusls not neoessarj to his defence, for the pnipofle of obtaining 
affinnative relief; and thns secure by the answer alone all the 
benefit of a cross bill or cross snit ? 

4. Does the role of the court of chancery in regard to excep- 
tions for impertinence, that the party excepting nmst succeed as 
to the whole exception, or &il as to all, apply to a motion in an 
equity case to strike out matters as irrelevant and redundant; 
and can anything be stricken ont as redundant, which would not 
have been as impertinent? 

Upon the first of these questions I have already expressed an 
opinion in Bochester Oity BarJc v. Suydam (5 JPr. B. 2\Q) ; but 
as two of my associates have come to a different conclusion upon 
the same point, Ifeel called upon to re vie w my reasoning in that 
case. 

It may now be considered as settled that, in a purely legal 
action, the common law rule which confined the allegations (^ 
&ct in every pleading to such as were essential to the cause of 
action or defence, and which, if put in issue, would be decisive 
of the suit, is still in force ; and that whatever is inserted beyond 
these essential facts in such an action will be stricken out on 
motion {Shaw v. Jayne, 2 Oode Bep* 69 ; Knowha v. (Tee, 9 id. 91 \ 
AfOHhen v. Oary, 8 ib. 260 ; WtUiams y. Hayes, 1 Code Bap. 
N. A 148). 

In the two last of these cases Sill and Harris, JJ., recpeotively 
held, contrary to the opinion expressed by Wellks, J., in Showy, 
Jaynty and by myself in Bochester Oity Bank v. Suydam, that 
the rule just stated applies no less to equitable than to legal 
actions, and that whatever is redundant in the one is equally so 
in the other. 

Each of these justices rests his decision mainly upon the 
ground that it was the intention of the legislature to abolish all 
distinction between common law and equity pleadings. How is 
this proved? 

The constitution establishes a distinction between law and 
equity. The code recognises this distinction, and provides a 
diiferent mode of trial for legal and equitable actions. Can the 
two jurisdictions be kept distinct, with different forms of trial 
and different modes of relief and yet the same rules of pleading 
be in aU respects applied ? 

27 
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No one can fiul to see the lelatioa whiohexists between txial 
bj joiy and oompenaation in damages for an injuiy. One is a 
necessary oonsequenoe of the other. 

Gould a jury adjust the equities and oounter equities in a 
oomplioated case, and mete out the precise relief which justice 
might require ? There is a moral impossibility in thia What 
twelve men would ever agree upon the terms of an equity 
decree? 

Equally impracticable would it be for juries to find special 
yerdicts in such cases, embracing the details indispensable to be 
considered in making up the judgment of the court 

The agency of a jury, therefore, in the judicial process, is 
incompatible with the adaptation of the relief to the special 
circumstances of the case. Hence compensation in damages for 
dvil injuries, except in a few cases of proceedings in rem^ was 
the only admissible mode of redress in the common law courts. 

For similar reasons, issues to be tried by a jury were required 
to be single and dedsive. Single, because double and complex 
issues would tend to embarrass and confuse, and lead to disagree- 
ment; and decisive, because otherwise no judgment could follow 
the finding. 

Such issues could not be produced without rules adapted to 
that end. Hence the origin of some of the stringent rules of 
oonmion law pleading. 

It is thus made clear that the form of trial by jury, the mode 
of compensation by damages, and the common law rules of 
pleading, all bore a natural and necessary relation to each other. 

Here, then, is cause enough for the existence of the court of 
chanceiy . Compensation in damages being an utterly inadequate 
remedy in numerous cases, the prerogatives of the crown were 
resorted to, for some other mode of redress in such cases. A 
court with ample equity powers was the result 

I repeat this reasoning because, if just, the inference firom it is 
inevitable. 

To suppose that a mode of pleading, which grew out o^ and 
was indissolubly connected with, one form of trial, and one mode 
of relief would equally harmonize with opposite modes of trial 
and relief, is, in my view, repugnant to sound reason. 

The need of single and decisive issues to be tried by a jury, 
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and of an expurgated record to prodnce them, and that of pre- 
senttng the facts at large to a tribunal which is to adapt the 
Tolief to the special circumstances of the case, are antagonistical 
necessities, and that must be an ingenious mode of pleading 
which equally accommodates both. 

I do not deny that it was the intention of the legislature to 
blend the modes of proceeding at law and in equity as far as 
was compatible with the preservation of both jurisdictions. But 
I insist that it would be unjust to the l^islature itself to impute 
to it the design of abrogating differences which are inherent in 
the nature of things. 

I will examine the test of redundancy which Harris, J., gives 
in WtUiams y. Hayes, as applicable to aU cases. 

He says, the criterion in every case is, whether the allegation 
in question can be made the subject of a material issue. 

What is a "material issue?" Ghitty says "an immaterial 
issue is where a' material allegation in the pleadings is not 
traversed, but an issue is taken on some other point, which, though 
found by yerdict^ vriU not determine the merits of the caus^^ (1 ChiL 
PI. 692). 

r Another writer defines an immaterial issue as "one which, 
passing by what is material in the previous adverse pleading, is 
joined on an immaterial point ; that is, a point not decisive of the 
rights of the cause?^ {OouUPs PL chap. 6, § 27). Of course a mate^ 
rial issue is one which is decisive of the cause. 

What has this rule to do with an equity case ? It is an inci- 
dent of the mode of trial in common law actions. The verdict 
of the jury must be decisive, or the court could give no judgment 

The allegations in a pleading at law consist of a chain of fiicts, 
all tending to establish some definite legal right. An equity 
pleading, on the contrary, frequently, if not generally, consists 
of an aggregation of facts and circumstaaces without logical de* 
pendency, but the accumulated weight of Vhich is claimed to be 
sufficient to raise or defeat an equity. 

If a single link be destroyed in the former the legal conclusion 
&]ls ; but if you abstract a fiict firom the latter you have not of 
necessity broken a chain, but only diminished tiie weight of the 
whole. K you have takeai enough out of the scales the equi^ 
daimed will kick the beam, but not otherwise. 
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It followi firom this that the term ^^makrial iuu^^ cannot be 
applied to an equity {heading in the common law aense, as an 
iasue dedaive of the whole case. A " material issu^^ in snch 
casea is '* an issue upon a &ct which has some bearing upon the 
equity sought to be established." 

If the learned justice intends to i^ly his test in the common 
law sense to legal, and in the equity sense to equitable actions, 
then we agree. 

Our second inquiry is as to the extent to which the code has 
modified the rules applicable to the statement of &ctB in an 
equity pleading. This question will be considered in its appK- 
cation to a complaint, as the answer in this case is virtually a 
crossbill. 

From what has been said here, and in JRochester City Bank v. 
Suydam, it must be apparent that there were two distinct reasons 
for the difference which formerly existed in the manner of 
making the allegations in a bill in chancery and a declaration at 
law. Those in the former were made more in detaiL First to 
put the court in possession of all the &cts showing both the 
plaintiff's right to relief, and what that relief should be ; and, 
aecondly, to obtain through the admissions of the defendant 
evidence to support the case. 

The first of these reasons is in no way affected by the code. 
Equity jurisdiction is retained. It is exercised upon the same 
principles and to the same extent as heretofore. The mode of 
trial is the same. The relief is adapted to the circumstances of 
the case. Every reason, therefore, which ever existed for a full 
statement of the case obtains now. But in regard to the second 
xeason the code has made a change. 

By § 889, bills of discovery are abolished ; but the section goes 
further, and provides that no examination of a party shall be had 
on behalf of the adverse party, except in the manner prescribed 
in that chapter. 

This last clause could not have been necessary to prevent a 
deviation firom the provisions of the subsequent sections ; it must 
kave refimed to some previous mode of examining a party on 
behalf of the adverse party. It would seem to have been aimed 
diteetly at the chancery practice of examining the opposite party 
by means of the pleadings. 



OODB REPORTS.— NEW ^RIES. 



Wooden t. Waffle. 



It was natural and appropziato for ihelq^ialaiareto pass fiont 
llie consideration of the examination of a parly by a faill of - 
disooverj in aid ot avwiher catLse^ to that of a similar examiiiation 
in the aome cause. 

Besides, the term nsed is appropriate, and covers the case. A 
bill in chancery was described and treated of in the books as an^ 
examination of the defendant as well as a pleading. 

I am forced, therefore, to the conclusion that an equity plead- 
ing can no longer be made use of for the purpose of ftTaiwiwing 
the opposite party, and that whatever is introduced with that 
view akme^ must be stricken out 

This brings us to the third question to be considered, to wit : 
Can an answer be made to effect the purposes of a cross bill 7 

It is settled, I believe, that an equitable defence may now be 
set up in the answer in an action pxu^ly legal, ejectment for 
instance ; but it is clear that in such an action the answer cannot 
go beyond a defence and insert &cts with a view to affirmative 
relief, for the conclusive reason that the mode of trial would be 
different. The defence must be tried by a jury ; the claim to 
relief by the court 

But in equitable actions this objection does not exist Are there 
any other ? In AveriU v. Tayhr (1 Code Sep. N. S. 218—5 Pr. R. 
476) this question arose, but was not decided. There the answer 
was sought to be used virtually as a cross bill ; and upon motion 
to strike out the prayer to that effect, Gadt, J., before whom the 
motion was made, refused to strike it out, declining, however, to 
express any decided opinion whether such a prayer could be 
granted upon the final disposition of the case or not I might 
take the same course here, but as the answer in this case must 
be redrawn I deem it most judicious to pass upon the questicm. . 

Does the code then authorize what is here claimed ? Section 
149 specifies what an answer must contain, to wit : First, a 
specific denial, &c. Secondly, a plain and eoneiBe statement of 
any new matter constituting a defence or set off, without 
unnecessary repetition. 

Here is no authority for inserting anything in an answer 
beyond what is essential to ihe defence or set off But eeotioA 
268 contains this ckuse : " If a set off established at the trial 
exceed the plaintiff's demand so established, judgment for tfai6 
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defendant must be given for the excess ; or if it appear that the 
defendant is entitled to any other affinnative relief judgment 
most be given aocordinglj." 

It is claimed that this clause impliedly authorizes the course 
adopted here. It would seem that so great a change in the 
practice ought to have some express authority. 

The construction contended for would bring this clause in 
conflict with section 149; which purports to specify all which an 
answer may contain. Being in pari mcUen'a both sections must 
be construed together. 

Besides, sections 158 and 154 require the plaintiff to reply to 
any new matter in the answer ** constituting a defence or set o£^" 
and if he faUs to do so the defendant may have judgment ; but 
there is nothing in either of these sections, nor in any part of 
the code, requiring him to reply to or answer any new matteis 
seeking an affirmative relief How is the defendant to enforce 
an answer to any such matter? 

Again, a plaintiff may demur to a defence, or to one or more 
of several defences. Suppose a demurrer to a single defence, 
the fects constituting which are used in connexion with other 
facts, as the ground of affirmative relief Are the facts admitted 
for the purposes of the cross suit or not 7 Or may the^ plaintiff 
admit and deny the same foots upon the same record ? 

The true construction of section 149 of the code, and the 
dause in section 268, to which I have referred, taken together, 
I hold to be this : that the answer may contain whatever is 
essential to the defence, stated in a plain and concise manner, 
and nothing more ; and if, upon the facts thus stated, it should 
appear upon the trial that the defendant is entitled to any 
aflSrmative relief it may be had. 

The only question remaining to be coDsidered is in regard to 
the extent to which pleadings may be reformed, under the pro- 
visions of the code, respecting irrelevant and redundant matter. 

Formerly there was no adequate mode of curtailing prolixity 
in a chancery pleading. Exceptions for impertinence would not 
reach many cases of needless detail. The rule that facts and not 
evidence must be pleaded had no application. The party had a 
right to make his pleading an " examination" of his adversary. 
Of course he might insert his evidence in order to obtain an 
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admiflsion. If &e matter was leleyant it was not impertinent 
and oonld not be expunged. 

The code, however, affords the remedy reqnired. A plead- 
ing can no longer be used as an examination. All that is inserted 
tor that purpose, therefore, may be stricken out as redundant 
Statements may be redundant which are neither impertinent nor 
irrelevant We may now apply to an equity pleading the rule 
that mere matters of evidence must not be pleaded ; although in 
a sense somewhat different from that of the common law, not as 
confining the party to the statement of such facts only as are 
essential to the cause of action or defence, and upon which a 
material, that is, decisive issue must be taken ; but as limiting his 
right to encumber the record with details which have no other 
^bearing upon the case than to establish some other tauGt, affecting 
the equitable right in controversy. 

The old rule that a party excepting must succeed as to the 
whole exception, or fail as to all, does not apply with all its 
original force to a motion to strike out redundant matter. The 
rule had relation mainly to the question of costs. 

The court has an interest in disencumbering the pleadingSy 
and the effect of the code is to invest it with discretionary power 
over theuL Special demurrers are abolished; and the more 
summary remedy by motion may now be made available to 
accomplish all that is desirable in regulating and reformiug 
abuses in pleading. 

As the answer in this case is not drawn in conformity to any 
one of the principles I have adopted I shall ord^r it stricken out 
entirely (a power which I think the court can properly exei*cise 
by combining its Common law authority with that conferred by 
the code). 
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SUPREME GOUBT. 

SCHJESICKRHOBN V. YXS YOAST* 

Par Cady, J. — ^The fee of fifty cents for entering judgment 
1)eIonga to the clerk, and he may refuse to receive it and to 
include it in the amount of costs. His so doing is no ground 
for a readjustment of the costs. An affidavit in support of 
disbursements for travelling fees of a witness should state the 
distance travelled by the witness as such. (5 HiU^ 695, 2 R & 
668, § 7.) Stating the place of abode of a witness and its distance 
from the place of trial is not sufficient. After payment of costs 
it is too late to move for a readjustment. 

Witnesses' travelling fees cannot be charged by the plaintiff 
for a party who, although not the plaintiff on the record, is the 
party in interest 

&mbk: That if such party in interest is subpoBuaed by the 
defendant, and the defendant succeeds, the defendant will be 
entitled to tax witnesses' travelling fees. 
' Although a party making a motion is not ordinarily allowed 
to read affidavits in support of his motion, copies of which 
have not been served, yet in cases where the affidavits read in 
opposing a motion introduce new matter which may operate as 
a surprise upon the moving party, he is sometimes allowed to 
have the motion stand over for the purpose of obtaining affida- 
vits to contradict or explain the new matter alleged, especially 
when the new matter charges the moving party with bad faitL 

[Undw eireiinMtaiioM tadi as last aboTS dsscribsd, the man usual praettoe 
is to dismiss the motion with leave to renew it on amended or additional affid*- 
▼itii] 



JoBDAN V. Garrison. 
Per Harris, J. — ^An affidavit of merits which states that the 
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defendant " has fully and fiiirly stated Ae ease to his oonnsel" is 
sufficient ^ 

On a motion to change the place of trial for the convenience 
of witnesses, the court will determine not alone on the number 
of witnesses sworn to as material, but on the dctuai necessity for 
calling such witnesses, and order the trial to meet the convenience 
of the greatest number of witnesses it considers to be actually 
necessary. 



Vermont R R. Co. v. Northbrn R B. Co. 

Per Hubbard, J. — ^The action is transitory, and the venue 
must be governed by the residence of the parties. 

Can a railroad corporation have a residence in any county? 

The motion to change the place of trial must be denied, be- 
cause no demand in writing to have the place of trial changed 
has been served. The demand does not effect a change ; but 
until a demand has been made a motion to change the place of 
trial is premature. 



BaBBBB v. CR0SSB17. 



Per Haih), J. — The code has not repealed the provision of the 
Bev. Stat, giving double costs to public officers sued as such. 



Nestle v. Jokes. 



Per WiLLARB, J. — ^The code has repealed the provision of 
the Bev. Stat giving double costs to public officers sued as such. 
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• 

Per Hand, J. — ^Where a public officer lias judgment against 
him in an action in which he is sued as a public officer, and he 
appeals and succeeds on the appeal, he is not entitled to double 
costs. 



Wilson v. Whsslsb. 



Per Hand, J. — ^The code does not constitute a complete system 
of practice. In an action to recover possession of personal pro- 
perty the former practice is in force in many respects. 

As a general rule the plaintiff may discontinue his action as 
of course on payment of costs, but he cannot do so in an action 
where he has obtained from the defendant the possession of the 
property claimed. 

Where, in such an action, the plaintiff serves a notice of dis- 
continuance, the plaintiff may, if he requires judgment for more 
than his costs, treat the notice of discontinuance as a nullity, and 
proceed in tl\e action as if no such notice had been served. 



Lewis v. Ksndall. 



Per Mason, J. — ^Where in an action for slander the complaint 
alleges words charging a criminal act — ^facts and circumstances 
not amounting to a criminal act form no justification ; and an 
answer which sets up such facts and circumstances as a justifica- 
tion is insufficient^ and may be demurred to. 

An answer must either deny or confess, and avoid the cause 
of action alleged in the complaint, and an answer which stated 
that '* if the defendant spoke the words alleged he will prove," 
Jec, setting up matter in justification, held to be insufficient 
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Pies v. Wobhbr. 

JPer Harris, J. — Slander. The complaint alleged that de- 
fendant spoke and published of and concerning the plaintiff the 
words, " You are a dealer in counterfeit money^'* " You are a 
bogus pedlarP The complaint then alleged that the words 
" hogui pedlar** were commonly used to denote a person who 
knowingly sells, passes, or exchanges counterfeit money with 
intent to utter it or have it uttered, and these words were used in 
that sense by the defendant 

Held — ^That since the code, where the woi^ds are actionable 
in themselves, no averment further than that they were spoken 
of and concerning the plaintiff is necessary, but where the 
words are not actionable in themselves then it is still necessary, 
as it was before the code, to make such averments as render the 
words actionable. 

The words, " You are a dealer in counterfeit money," are ac- 
tionable in themselves, and need no averment to point their 
meaning. The words, " You are a bogus pedlar" are not action- 
able in themselves, and they require an averment to show that 
they were intended to impute a criminal act. The averments 
in tiie complaint of the ineaning of the words " bogus pedlar" 
held sufficient^ and that the complaint disclosed a sufficient 
cause of action. 



Annibal v. Hunter. 



Per WiLLARD, J. — Slander, The complaint charged inter 
alia the speaking of and concerning the plaintiff of the words, 
^' He swore to a lie and perjured himself." The answer among 
other defences alleged, as the third defence, that the words 
charged to have been spoken are true. The plaintiff demurred 
to that portion of the answer on the ground '* that it did not 
state facts sufficient to constitute a defence." The defendant 
insisted that the demurrer should be disregarded, because it did 
not state specifically the grounds on which it is founded. But 
if we compare section 144 of the code with section 158 it will 
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be obyioQB that nothing more need be stated in the demnner for 
insuffidencj ihan is set up in the present denuirrer. The 
objection is not well taken. 

The answer states no &cts, nor times, nor circumstances when 
and where the alleged perjury was committed ; such an answer 
has repeatedly been decided to be bad. 



BoGSBS v. Bathbone. 



Per Cady, J. — ^A motion to strike out parts of a pleading as 
irrelevant or redundant, or to make the pleading more definite 
and certain, should be supported by an afiidavit stating when the 
pleading objected to was served, that the court may see' that the 
motion is made within the time limited by rule 48. 



BXKSSELASB PlANK BOAD Co. V. WSTBKL. 
StSWABT V. BOUTOK. 

Per Harbis, J. — ^The motion to strike out irrelevant or re- 
dundant matter is analogous to a demurrer, and should be decided 
upon the same principles. If matter cannot be made the subject 
of a material issue it should be struck out. This motion has 
been compared to exceptions for impertinence in the late chan- 
oery practica The analogy holds with one exception, namely, 
in cluuicery pleadings matters of evidence might properly be 
inserted in a pleading, and under the code they may not Any 
matter, which upon exceptions for impertinence imder the 
chancery practice would be struck out as unnecessary and im- 
pertinent, should, upon motion, be struck out as irrelevant or 
redundant 
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PXOPLB V. BaBBOK. 

Per WsLLES^ J. — {Selden and Johnson^ JJ,^ concurring!) — . 
Where the error books do not show a return made by the clerk 
below, the appellate court cannot hear the argument Where 
irregularities in settling the bill of exceptions are complained of 
in the appellate court it will stay the proceedings to allow the 
parties to move in the court below to correct such irregularities. 



Basnum v. Seneca Co. Bank. 
SuYDAM V. Seneca Co. Bake. 

Per Sill, J. — A general term and a special term, or circuity 
stand to each other, in the same relation which has ordinarily 
existed between courts of appellate and courts of original juris- 
diction. It is the province of the appellate court to determine 
for itself of what causes and questions it has jurisdiction, and 
how and when jurisdiction was obtained. 

On motion to dismiss an appeal from an order of the circuit 
judge, putting a cause over the circuit on terms, should be made 
to the general terms. 



CoBNiKa V. Trot Iron Factory. 

Per Parker, J. — ^The law in regard to injunctions has not 
been materially altered by the code. 

To entitle a plaintiff to a temporary injunction he must show 
not only that the continuance of the acts complained of will da 
him an injury, but that he will finally be entided to relief 



SaoTH v. Bbno. 
P» Harris^ J. — ^It is no answer to a motion to dissolve an' 
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injunction to show that the defendant has yiolated the injunc- 
tion. It is the duty of a defendant to obey an injunction while 
it ezistSi and he maj be attached for any violation of it^ although 
it may appear that the injunction was not warranted by the 
fiu^ts. 

A complaint duly yerified may be used as an affidavit to 
obtain an injunction. 



HOLBBOOK V. HOMSB. 



An auctioneer who receives goods for sale under an agreement 
that he is to receive all over a certain amount of the proceeds 
for his compensation, is liable to be arrested for a fiulure to pay 
on demand the amount of the proceeds due the plaintiff. 

If the action is one in which the plaintiff cannot be arrested, 
and he has given bail, his proper remedy is to move to vacate 
the order of arrest, and not move for an exoneretwr and the 
discharge of his bail. 



Blake v. Logy. 



Per "WjpLLES^ J. — On a motion to vacate an order, where the 
affidavits intelligibly refer to the action, an objection that the 
affidavits are entitled in the wrong court will be disregarded. 
(To the same effect is Peoph v. Toumaerid^ 6 Pr. R 178.] 

Where the irregularity complained of appears on the &ce of 
the motion papers, it is no objection that the alleged irregularity 
is not stated in the notice of motion. 

Where an execution issues on a judgment of a county court, 
and &e execution is returned unsatisfied, the order for proceed- 
ings, supplemental to the execution, mtist be made by the county 
Judge. In such a case an order made by a judge of the su- 
preme court would be irregular, and will be set aside, on motion 
at speoial term, or to the judge who granted the order. 



CODE EEPORTS.— NEW SERIES. • 407 



Notet of Beoent Deeuionft. 



Mabtebs V. Babnabd. 

Per Mason, X — ^Action on a promissory note. Answer, pay- 
ment^ and other defences. The reply denied the payment, and 
set up matter in reply to the other defences. To this latter part 
of the reply there was a demurrer, which, after argument, was 
decided in favor of the plaintiff. Thereupon the plaintiff while 
&e issue on the answer of payment remained undetermined, 
entered judgment for his costs on the demurrer. The defendant 
moved to set the judgment aside, and the motion was granted. 
Before the oode, when there was an issue of law and an issue of 
&et, no judgment could be entered until both issues were de- 
termined, and the code has not changed the practice in this 
respect 



Bbokaw v. Bbidgkan. 



Per Welles, J. — ^Before the code, where the defendant in- 
tended to sue out a commission, he had to give notice of moving 
therefor before he received notice of trial, or within a reasonable 
time after issue was joined, and if he did so the notice of motion 
for the commission operated as a stay of proceedings. If the 
defendant waited until he received notice of trial before giving 
notice of moving for a commission, he had to pay the costs of 
the plaintiff up to the time of the notice of motion, and had to 
pay or tender such costs forthwith, or he would have to pay the 
whole costs of preparing for trial, unless he showed that he had 
been guilty of no unreasonable delay in serving notice of motion 
for a commission. (1 Wend. 283, 1 John, C. 891.) I am not 
able to perceive any reason why the practice should not remain 
the same under the code. 



Haines v. Davis. 
Per Sill, J. — ^The plaintiff if the defendant does not file an 
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affidavit of merits, and doea not appear, may waive a jury and take 
an inquest before the court in a cause at the circuity out of its 
regular order on the calendar, but this should be done before the 
jury are discharged. 



Aldrich v. Laphah. 



Per Sill, J. — Action to foreclose a mortgage. In&nt defend- 
ants. Motion for judgment The complaint must state the 
fiicts which entitle Uie plaintiff to his judgment, and where they 
are not admitted— which as against infiEint defendants they 
never can be — they must be proved. In this case both these 
essentials are wanting. The complaint alleges that the in&nts 
have an interest, but does not, as it should, state what that 
interest is. If the complaint was sufficient in this respect there 
is no proof of what the in&nts^ interest is. Motion denied. 



Close v. Yak Hsusen and others. 

Per WiLLABD, J. — ^The last known place of residence of one 
of the defendants was in this State, but the plaintiff swore that, 
after diligent inquiry, the present place of abode of the said 
defendant could not be ascertained. Such defendant had not 
been served with the summons, but the other defendants had, 
and they moved to dismiss the complaint for neglect in the 
plaintiff to proceed in the action. Held, that the case of the 
defendant not served did not fiill within either the 186th section 
of the code or 2 Bev. Stat 186, § 122, but that the case waa 
within the act of 1842 {Latvs of 1842, p. 86S), which was not 
inconsistent with the code, but supplies an omission in it That 
the plaintiff should apply by petition for an order for publica- 
tion, and the publication should be in two newq)apers for three 
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Njbwburt V. Nbwbuby, 

Par Gbidlsy, J. — ^Motion to vaoate an injunction order. A 
preliminaiy objection was made, on the ground that it did not 
appear that any action had been commenced. The notice of 
motion, entitled in the action, stated that the motion would be 
founded on "a copy of the injunction and papers served there- 
with." I see no greater reason for an affidavit that an action is 
pending in this case, than in a motion made on the pleadings. On 
a motion to be heard on the pleadings it is never necessary to serve 
copies on any of the parties to the action ; it is only where a 
motion is made against a person who is not a party to the action 
that it is necessary to serve copies of the pleadings. I am of opi- 
nion, notwithstanding the case of Oshorn v. LchdeU^ 2 Code Rep, 
77, that the notice of motion and proof of service are enough, 
in the first instance, to entitie the opposite party to read' the 
papers served on him. 



Jbwbtt V, Jkwktt. 



Per Allen, J. — {Gridley and ffvbbard, JJ,^ concurring.) — 
The provision in the code for the discontinuance of actions in 
justices' courts, where title comes in question, and commencing 
an action for the same cause in a county or the supreme court, 
is substantially a re-enactment of the provisions of the revised 
statutes. (2 R S. 286, § § 69, 65.) After such a discontinuance 
if in the new action the answer sets up new matter, it must be 
replied to, and if not replied to it will be taken as confessed by 
the plaintiff 



Saylbs t;. WOODBN. 



Per Cadt, J. — Actian for slander. The deifendant answered, 
** If the defimdant did speak and publish the slandOTOus words 
in the complaint alleged, the same were true In substance and 
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fiM*t" Held, that the answer, was bad : Ist, because it was 
hypothetical, and 2iid, because it did not, as it should, state the 
&cts which showed the plaintiff to be goilty. of the offence im- 
. puted to him. 



Andbbws v. Durakt. 



Per Parker, J. — ^The county of trial named in the complaint 
was Ulster. The cause was tried there and the plaintiff non- 
suited. The defendant perfected judgment with the clerk of 
Ulster county. The plaintiff appealed. The appeal was argued 
at Albany and judgment afi&rmed« The plaintiff perfected 
another judgment, and filed a judgment roll with the clerk of 
Albany county. The plaintiff moved to set aside the judgment 
entered in Albany county. It was clearly the policy of the code 
that all the papers in the action should be filed in one office. 
The filing the judgment roll at Albany was in violation of this 
policy. All the papers should have been filed with the clerk 
of Ulster county. 



Bai#l v. Syracuse R R Co. 



Per Mason, J. — Cause tried at circuit. Verdict for plaintiff 
No question was reserved and no stay of proceedings and judg- 
ment entered. Motion on a case to set aside verdict To 
authorize the setting aside at special term of a verdict as against 
evidence, the case must be reserved under section 264, or the 
proceedings be stayed under section 266, otherwise the judgment 
by the latter section becomes final after four days, and after four 
days the judgment can only be reviewed in the manner pre- 
scribed by mk 11.* 



* [This deoiriaa was made in October, 1851, but it takes no eogniaaoe of tlie 
Oen latest amendment to the eod^ which mateiiaDy allSMi the qneation. See 
MelionBa64» ^M, as amended.] 
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FULLBRTON V. Tatlor and Others. 

Per AliliEK, J. — ^Action against three defendants on an 
alleged joint qpntract The answer denied the allegations of the 
complaint The cause was referred and the referee reported 
that the defendants did not jointly contract^ but that the contract 
Was made with the defendant Taylor solely, and farther reported 
that the defendant Taylor was indebted to the plaintiff in a 
specified amount On this report the plaintiff entered a several 
judgment against the defendant Taylor. The plaintiff contend- 
ed that such a judgment was authorized by section 274 of the 
code. The language of the first subdivision of that section is 
quite general, but it is evidently qualified and restrained in iti 
operation by the second subdivision, which limits the authority to 
enter judgment for or against one or more of several defendants, 
and is confined to those cases " in which a several judgment may 
he proper. ^^ The code has not declared when a several judgment 
is proper, and we are therefore referred to the former practice to 
decide that question. The cases in which such judgment was 
proper were actions of tort and actions upon contract, in which 
one or more of several defendants established a personal defence, 
as infancy or bankruptcy, also actions against the several parties 
to a promissory note, under the act of 1832. Perhaps, also, 
under the code, actions upon any contract, joint and several by 
its terms, and which the plaintiff might have treated as joint or 
several, and brought his action against one or all of the contract? 
ing parties at his election. 

I cannot think that in an action upon a contract joint and not 
joint and several^ emd where no personal defence or disability 
to contract is set up on the part of one or more of the de- 
fendants, a several judgment may be given against one only of 
several defendants, the plaintiff failing to establish a joint 
contract as alleged in his complaint A different construction 
would to some extent conflict with section 171 of the code ; and 
to allow the practice adopted in this case might seriously 
endanger the rights of defendants. The report of the referee is 
substantially for the defendants. And the judgment for the 
plaintiff must be set aside. I 
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SOUTHWOBTH t;. CUBTIB. 

Per Hubbard, J. — ^The verification to the complaint was as 
follows : P. F. S., one of the plaintiffs^ being swoi^n, says, ^'That 
he has heard the foregoing complaint read, and that it is true, 
except," &c. To this it was objected that the verification should 
have stated that the complaint was " true to the knowledge of 
deponent." The code does not prescribe the form of verifica- 
tion, but requires that when made by a party it shall be to the 
effect that the complaint is true to his knowledge, except, &c. I 
think the verification in this case sufficient. It seems clear that 
when a party swears positively that a pleading is true, he must 
be understood as swearing that he knows it to be true. 



HORNFAOER V. HORNFAOKB. 



Per Parker, J. — Where it appears on the face of the com- 
plaint that there is another action pending between the same 
parties for the same cause, the remedy is by demurrer. {Code^ 
s. 144, sub. 8.) Where it does not appear on the face of the 
complaint that another action is pending, &c., then if in fact 
another action be pending, the proper mode for the defendant to 
avail himself of that fiu^t is by answer setting forth the penden- 
cy of such action. {Oode, § 147.) This rule applies as well to 
an action for a partition as to any other action. 
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OOUBT OP APPEALS, 

April 16th, 1852. 
Frees v. Ford. 

Per Jewett and Johnson, JJ. — The enactments of the ju- 
diciary act conferring jurisdiction in civil suite on the county 
courte are constitutional. The term *' special cases," as used in 
the constitution in reference to the jurisdiction of those courte, 
does not mean only those proceedings which, under our statutes, 
have obtained a technical name of " special proceeding," but such 
cases as the legislature may specify, con1a*adistinguished from 
general jurisdiction. 

But the record not showing that the county court had juris- 
diction of the person of the defendante by reason of their resi- 
dence in the county, for that reason tJie judgment for the 
plaintiflF must be reversed. 



James v. Chalmers. 



Per RuGGLES, Ch. J. — An order of the court below, refusing 
to stay proceedings until the determination of another contro- 
versy involving the same question, is not a proper subject of 
review in this court. 

The possession of a promissory note by the plaintiff is primd 
facie evidence of his ownership, and although his ownership is 
denied by the pleadings, he need not give any other evidence but 
possession until his title is in some manner impeached. 

A former holder of the note, who has transferred it without 
recourse or guarantee, is a competent witness for the plaintiff 

The declarations of the former holder, made while he was 
such holder, are not competent eviilenoe against the present 
owner, to whom it has been transferred in good faith. 
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Garpsnteb V. Haynes. 

Per Wklles, Jbwkpt, Gbidley, and Edmonds, JJ. — A refa- 
sal of a referee to adjourn the heariDg before him, where it is a 
matter resting in his discretion, will not be reviewed on appeal. 



GlESSON V. GlESSON. 



Per jKWisrr and Welles, JJ. — In an action on a promissory 
note, an answer averring payment is not pleading new matter, 
which it is necessary to controvert, for it is merely taking issue 
on a material averment of a breach of thereon tract. 

An issue is joined when there is a direct affirmation and 
denial of the fact in dispute, and it makes no difference whether 
the affirmative or the negative is first averred. 

In an action on a promissory note the plaintiff must prove, Ist^ 
the identity of the note ; 2d, his interest in it ; Sd, that defend- 
ant is a party to it; and 4th, that defendant has not performed 
his contract The possession of the note by the plaintiff is prtma 
facie evidence that it is not paid, and an averment of payment 
is not, therefore; new matter, but merely in denial of a material 
allegation in the complaint 



Newton v. Hakris. 



Per Edmonds, Gardiner, and Gridle y, JJ. — The finding of 
a referee on the questions, whether the plaintiff had performed 
his contract) and whether performance had been waived, will not 
be reviewed in this court (court of appeals) on appeal from the 
jjudgment of the supreme court, affirming the report of the 
zeferee, because they are questions of tact only. 
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MooBB V. Wbstebyelt. 

Per Edmonds, J., and Rugkjlks, Ch. J. — The provision of the 
amended code of 1851, allowing appeals to this court (court of 
appeals) from orders granting a new trial, does not include new 
trials upon a case made involving questions of fact, but onlj 
where questions of law are involved in such order. 

Motion to dismiss the appeal granted, with costs. 



Genin v. ToMPKiNa 



Per Gridlby, J. — ^The provision of the code allowing. an 
appeal to this court (court of appeals) from a final order affect- 
ing a substantial right made in a special proceeding or upon a 
summary application in an action after judgment, does not 
include an order granting or refusing a provisional remedy, nor 
an order vacating or refusiag to vacate such provisional remedy. 

The provisional remedies specified in the code are not the 
special proceedings therein mentioned. 

Motion to dismiss the appeal granted, with costs. 



Wblls v. Dam forth. 



Per 6Rn)LEY, J. — A party against whom a judgment has 
been rendered in the court below is not prevented from appeal- 
ing to the court of appeals by the fact that he has paid the judg* 
ment, unless such payment was by way of compromise and 
agreement to settle the controversy. 

Motion to dismiss appeal denied, with costs. 



Woollen Manufaoturino Co. v. Townsend. 
Per Gridley, J. — The time for appealing to this court b^gina 
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to run ftom the tiiiie the deeree appealed from shall be entered, 
and not ftom the time of its enrolment 
Motion to dismiss appeal granted, with costs. 



CoLis V. Bbowk. 



Per Gridley, J. — An appeal from a judgment on a report of 
referees, there not being in the record any statement of facts as 
found by the court below, nor any bill of exceptions, but simply 
a case setting forth all the evidence given on the trial, for that 
reason. 

Motion to dismiss appeal granted, with costs. 
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violation oi an injunction against 
disposing of property, - - - 91 
CoNsouDATiNO AGHONS — motlon for, 201 

CONTINUANOI of SOtioil, - - - 80 

Copt — ^party bound by copy plead- 
ing served, - - - 43 
" motion for judgment for not 

serving copy complaint, - 46 
CoBPOBATioN — what is within sec- 
tion 294 of code, - - -211 
Coeis— On demurrer to complaint, 

41-214-27lm 
" ' motion to readjust, - 41-400 
of motion, - - - 71-801 
when plaintiff must give se- 
curity for, - - 114-882 
copy of items o( to be 
served with notice of ad- 
justing .... 126 
against administrators and 

executors,- ... 137 
of two defendants^ defending 

by one attorney, - 129 

where plaintiff recovers lesf 

than 150, - 129-288 

where plaintiff succeeds a- 
gainst some of the defend- 
ants only, - - 180 
of several defendants appear- 
ing by different attorneys 
who are partners, - - 177 
omitting to give notice of 
adjusting, - - - 197 
'* attorney's lien on, - - 208 
liability for, - 114 
of argument of question re- 
served at the trial, - - 215 
on reference, ... 229 
** of term when cause uniu^oes- 

sarily on calendar, • - 281 
^ on disoontinuance^ • .286-402 
** judgment for, on demurrer, - ASfl 
See Mztra Allowance. * 
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Ooant Ooov— ^onftitatioaality of 

Iawi oonferring 
Jnriadidioii o% 

261-418 
" Judgment o( when 

void, - - - 418 
" siipplflinenUrjpro- 

eeedingB in Mtion 
in, - - 406 

** proceedingi in, fh'd 

■how jnritdietion 
of the penon on 
their fiMei - - 418 
Cooinnr Jod«»— power ot in pro- 
oeedin^ Bupplementary to the 

eseeuUon, 75 

OuEDRon't nu^— form of oompUint 

in the nature o( - • 847 

Cnoai Aooov — pmbotioe in, 1-121 

D. 

Dbooi — menning ot, in lapplement 

to eoae, - 886 

" notiee o( what ii^ - - 885 
** appeal from, ... 885 
** at special term, how re- 

yiewed, > 860 

DmOTyim ■ t<o complaint^ eoetf on, 

41-214 
" does not lie to mitigat- 

ing eireumstancee» . 164f» 
** to reply, - - .185 

** friwionut judgment on, 27 lit 
** appeal from deeision 

on, . - - - 214 

* on a demurrer to an- 

swer complaint may 
be attacked, - 288-842 

* when proper remedy, 

270-412 
** which demurs to the 

whole of a pleading a 
part of which is suffi- 
eientk is too 1»t>ad, 
and wUl be OTcr- 
mled, - 847 

" judgment for eosto on, - 407 

DDOUiMMia when cannot be read, 

218-217 
notice that 
plaintiff has left 
the States - - 281 
cannot be had 
without payment 
ofcosts^ - 286-402 
costs oj^ when to 

be paid, - > 286 
of action in jus- 
tice's courts ac- 
tion after,- 202-i0« 



Dnoo 



ofbooIn-HBotloiiftf; -lift 

When defendant may more for, 

27-1 88 840 itf 
Referee cannot order, - . . 880 
Domu oom— right to, - 

68-181-28i-i01-iltt 



fiLaonov o^ r fl ws< ^ w han may Iw 

ordered, - 1-105-lil 

Bqcm r see Lam awrf JBamijf, 

" Mtn meaning ot the phraai, til 
- ** authority of supreme 

court to tnuMler, - 20Y 
Em oonvTT — motions in actions 



triable in, 216 

EznoonoN agaitut prop^rfy— what 

may be levied under, - - - 98 
EzBCvnoN agaifut the penom — 
What necessary to authorize • 6 

Form o^ 47 

When it may issue, 6-166-198 

See Supplementary ProeeetUngt, 
EzsooiOB — Pliability o( for cost% -127 
" revivor of action a^ainst^ 212 
EzisA ALLOWAXGB — ^whcu dcmcd, - 

214-^80-178 
" when allowed, - 181 

" motions for, where 

** to be made^ • 

178-882 
" appeal from or- 

der granting - 226 

P. 

FouoLosinu— complaint for, - - 406 
FoBxmir oobtoration — ^when courts 
of this State have juris- 
diction of actions af^iinsi^ 212 
" LAW— how pleaded, - - 887 
FaivoLOua A2nwia— defined, - - 156 

what is notk • 848 
judgment on, 

185-27U 
G. 

QunmAL nEBii— of supreme cour^ 

power o( .... 885-406 
OnnEEAL vxBDior— when proper, - 872 
GuAEDUK — how appointed, • 114-609 
** to give security for 

coets^ ... 882 
" married woman must 

sue by, - 809-882 

HonAVD AMD wir>— eannot be wilr 

nesses for or 
•gainst eadi 
otiier, - -81 
** suits between, 

. 809-682 
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iMDifiHiia and tmcertain onnoar— 

what iB, - - - 116 
InvAm— appointment of ffoardian 

%t, - - - - 114 
** eomplaint against^ for fore- 

doBiire, - - • 408 

Iviuircnoii— -what allegations in 
complaint wiU an- 
thonze,- 87-^84-405^-406 
^ to stay Bummaxy pro- 
oeedin^ to reeoTer 
pOBBeioon of land, 

18-90-168 
** resbraining the dianott- 
tion of property, now 
violated, • - - 91 
« motion to diasolye^ 

187-170-207-884-405-406-409 
•< attachment for disobej- 

]]i|^. - - . 218 
laavnBT— when^aintifF may take, 

407-408 
]^nAiiB P)BB8on — See JJunatie. 
iMBaHRT— discharge from arreet on 

ground o( - • - 264 
ImufnoiBiiT ANBWxa-Hlefined, - 121-288 

Bee Amwer, 
JmnmiEm—Wnti$n, complaint on, 

laBBOVLABiT— motion to set aside 

proceedings for, 

406-20 

IllSLBTANOT— test of, - - 148 

luKLKyAinr AKswxa— etmck ont» 

judgment af- 
ter, - - 141 
lassLKyAHT MATrs»— defined, - 121-148 
* motion to 

strike out» - 404 

lasinB— when deemed joined, • 27-414 

** date oi^ on appeal, - - 74 

J. 

Jonrr Aoifoih— judgment in, • 159-411 
•* offer in, - - 159-161n. 

JoniT tf—f o a a ttachment against^ - 829 
Jrog mm - motion for, for not scry- 
ing copy coniplaint^ - 46 
M what a sufficient au- 
thority to enter, - 47 
« on referees^ report^ • 88 
** when deemed petfect- 

ed, . - - - 111 
« after answer struck out 
as sham and irrde- 
yanti- - - 141 

« of U. & Oirooit Ck^urt^ 

how pleaded, • - 148 
• In Jofait aation, - 159^11 



J0D0KDIT (eontinuedy— tam 

** on friyoloos demurrer, 

185-a7ln. 
^ fer want of a replj^ - 210 
" of county court when 

yoid, - - 261 

** for want of an answer, - 278 
** in marine or Justiees^ 

court how set aside, - 288 
'* on new matter in the 

answer, - 200-m> 

** appesl from, effact o( 

- 864^15 
«< must be entered, - - S81 
** for costs on demurrer, - 4Xfl 
^ against one of sereral 

defendants^ ' - 411 
JvDOXVRT Kou/— what to contain, 

880-S81 
« M when to be made 

up^ - • - 881 
« " where to be filed, 410 

JvBBDionoif— of superior court, 128-257 
" of action against for- 

eign corporation, - 212 
** of county court; 261-418 

** of New I orit common 

pleas» - - - 849 
Jurnios's coTTKr — appeal from, - 74 
^ discontinuance of 
• action in, by rea- 

son of title to 
land cooling in 
question, action 
after, - - 202-409 
** juderaent o^ can 
only be set aside 
on appeal, - • 288 

L. 
Law or FoikionStatb— how pleaded, 887 
Law ahd EQurrr— <lormal distinc- 
tions between, 
abolished, - 257 
Iael— complaint for, requisites o( 288 
*' answer in action for, may 
trayerse matter of induoe- 
ment but not inuendoei; - 888 
** defence that libel true^ how 

pleaded, - - - 288-410 
defence of priyilege^ how 
pleaded, - - - - 288 
mitigatiiig eireumstaince% 
when and how pleaded, 
See SUmder. 181-228-288 

Lbn LAW-*6ee Meekame^ Lim Ztm 
laoTAiioMa— statute oi^ oonstruo- 

tion d; - - 212^29 
<• when it may be taken 

adyantage of by de- 
muxrer, . - - 846 
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l4nu]iGh-diMliiu|^<>(froinAiTeit-- 264 

" eervice of Bummons on, - 809 

" appoiAtment of gnardiaa 

ad litem fWf • 



- 809 



K. 



- 101 



MADiqmiW f i tat tttoi agwnct^ not 
repealed bj the 
code, 
Mfctinm woxAM most sne bj next 

, friend, - - 809--882 
MiBDnt eouBT— judgment o( can 

onfy be Mt aside 
on appeal, - - 288 
Maoumoi' ma law — Fnusdoe 

onder the, 
280-288-284-286 
KBUi»-«ffldaTit o( - 400-401 

HmoATDfo cnocmTAMOB — ^when 
they BUkj be setup in 
' the answer, - 181-228 
" defined, - - - 181 
** cannot be demurred to^ 184n 
•< how pleaded, - 288 

HoaoN — for plaintiff to elect in 
eroas action, in which ac- 
tion he will proceed, 

1-106-121 
to set aside attachment^ 

1^-49-104 
Terdiet^- - 410 
amendment 

after, • - 21 
referee's report 864 
to vacate order under sec^ 

tion292» - - -26 
to dismiss complaint^ 27-188 
to readjust costs^ - 41-400 
for commission to take tes- 
timonj, .... 80 
to dissolve injunction, 

18'7-l'70-207-884r-406-409 
for discovery of books^ 
Ac, - 146 

to stxike out irrelevant or 

redundant matter, 408-404 
to vacate order of arrest^ 

166-20<M06 
for extra allowance^ - 178-882 
for judgment on a de- 
murrer, - - 186-27ln 
to consolidate actions^ - 201 
for judgment for want of a 
reply, - - - - 200 
to substitute assignee of 
cause of action as plsintU^ 208 
to set aside proceeoings for 
hregulariiy, - . 2(M06 
in what county to be 
made, .... %i^ 
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MonoN (continued) — 

for attachment for diio- 

beying ii\junction, - - 218 
for new trial, ... 8M 
to change place of trial, 

400-401 
costs o1( - - - 71-801 

practice on, - - . 400 
in actions triable in Erie 

county^ - - 216 

N. 

New nzAL— motion for, ... 864 
" " appeal from order 

granting; - . 416 

KoHHomisoiQaENT ACT — ^warrant 

may be issued under, 210 
attachment^ under what 
neceesity to autho- 
rixe, - - - .267 
Noncn— of adjusting costs. Copy 
items of costs^ to be served 
with, .... 126 
of adjusting costs, omitting 

to give, .... 197* 
of decree, ... ^$$ 

of trial before referee, • 868 
NonoB of appeal — ^when service of 

complete^ - 21 
" defect in, waived, 860 

OfiBr— order for payment of costs 
after, may be appealed 
from, . . - 169 

in joint action by one de- 
fendantk .... 159 

-for stay of proceedings; - 10 
under section 292 - 26-406 
when it should spediy 

amount of costs, - - 71 
of arrest^ how vacated, 

106-166-206-210-406 
to strike out answer as 

sham or irrelevant^ 141-404 
order appointing receiTer 

under section 298, - - I44 
to pay costs after offer BMy 

be appealed ih>m, • - 107. 
to pay cost% how enforced, 167 
on motion for judgment on ' 

a frivolous demuTsr, . 186 
of reference may be appeal- 
ed from, - . . •. ig9 
dismissing appeal, - - 191 
of arrest when granted, •«• 212 
for production of book% - 214 
** extra allowance^ *PP^ 

fr<Hn, - « . 

" a reference; 

118-rl2O-«90-2lt-8S4 
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Ctoa (oontinued)— 
** review oC on appeal from 

ftjadgment^ - • 885 

" for new trial, appeal from, 416 

P. 
Fabtt to Aeiion CTamination o( 

oonditionallj, - 108 
who to be, 819-825 
&9e Married Womati. 
Fkbsom — what is a, within section 

294ofoode, - - Sll 

PmovAL Fiopmrr — rerdiot in ac- 
tion to re- 
eoTer posses- 
sion o^ - 872 
Plaob of tbial — ^where no complaint 

served, - - 46 
" " motion to diange, 

400401 
** - " effect of omitting in 

complaint^ - - 21fi. 
PtBADnro — After discontinuance in 

justice's court, • 202-409 
** service of copy of^ - 48 

*< rulea oi; 99-174-262-808-892 

" irregular, should be re- 

** turned, . . . io7 

'* relevaner, test o( 148-218 

** cannot be served after 

time to plead has ex- 
pired, . - - 161-278 
fifisff pursosnt to order 
unaer section 416 of 
code^ - - • 286 

what defects in, not cur- 
ed bv section 176, - 169 
an allegatton that the 
partjr **believei* equi- 
valent to allegation 
on information and be- 
lief . 288-270 
when proper to demur 
and when to move to 
strike oui» . - - 270 
« striking out as irrde- 

vant or redundant^ - 404 
*■ when court ma^ impDse 

terms as to mrm and 
manner o( - • - 278 
** when £sl8itTo( cannot 

be inquired into, - 291 
« verification of, - 848-412 

** verification is no part o( 818 

See Jnmer, OompMnt, jOemur- 

PomnMAS— wlien payable to She- 
riff • - 226 
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FAea 
PBoionosT HOTB— complaint on, - 822 

suing several par- 
ties to, in one 
action, does not 
make them joint- 
ly liable, - - 84S 

answer of the 
several . parties 
must be verified 
by each, - - 848 

proof by plaintiiF 
in action on, - 414 

POBUGATION — 

See B^roiee of twnmoru. 



Rboeivxb— in action between part- 

ner^ 216 

in proceedings supple- 
mentary to ezecunon,- 

75-148-824 
RnDimnAMt XATna— -defined, - - 121 
" " motion to strike 

oat, - - 404 
RspEBBB— cannot order production 

of books, Ac, - • 214 
in proceedings supple- 
mentary to execution, - 282 
appointment o( to assess 
damages after judgment 
for want of an answer 
in an action for an as- 
sault^ is irregular, • 290 
cannot be a witness in 
matter referred to him, 874 
noticing cause for trial 
before^ ... 059 
proceedings by, where 
plantiff &]s to appear, 

858-880 
'* cannot order amendment^ 880 
" dismiss complaint 
for want of pro- 
secution, - - 880 
what proceedings by, will 
not be reviewM, - - 414 
RnRBxn'BXPOBi— review ot 67-414-416 
" " entry of judg- 

ment on, • 88 
dismissing com- 
plaint on an is- 
sue of law, • 188 
" ** appeal from judg- 

ment on, - - 864 
** ** motion to set 

aside, - 864 

BaxBBro*— 'When may be ordered, 

118-290 
" termfiBeon, 



M 



(( 



M 



II 



M 



424 



INBSX. 



(oontiniied)— 
to take 6»Mnm>tiomi in 
prooeedingi mipple- 
mentary to exeoutioa 
when ordered, - -120 
BBLKYANcnr— teat oi; • - 148-818 
Rbiot^ of a£^4in into U. & eonrti* 292 
** ** praotiee after, - 294 

See TVaiu^tfr of comm, 
Bjvlt — may be demurred to, - 185 

" when insufficient^ - 186 

" judgment for want of a, 200-480 
^ in action after diecontinu* 
ance in 1uetice*s court bjr 
reason of title coming in 
question, - - 202-409 

RsPOBT of referees— 

Dee JtUf€T96m TtfHJTtm 

BaiDKNGK-^when attorney majr de- 
cide where it is, - 78 
Bxvivoir— what actions majr be re- 

Wyed, - - - 212 

a 

Sboubrt /or cotU — ^when required, 

114-882 
Sbtiob ef notice of appeal — ^when 

complete, - * - 21 
SwnoB o/>iptfr»— place of residence 

for purpose oC 78 
" " of pleading; must 

be before time 
to plead ezpirei^ 161 
Sayns ofprooeu — ^what is a con- 
cealment to avoid, 12 
Bbbtiob of mtmmone — out of State a 

nuUity, - 42 
sheriffs certi- 
•• •* ficateoi; . 42 

•• •• section 409 of 

code does not 
apply to, - 809 
"on lunatic or 
insane per- 
son, - - 809 
bypabUoadon, 

817^108 
on defendant 
whose place 
of aboae is 
unknown, - 408 
o? - - - 117 
Sham axawsBr— proceedings after, - 121 
* ^ struck ou^ prooeed- 

inn affcer, - - 141 

^ •• denned, - - - 156 

what is not> - - 848 

len entitled to pound- 

•g«i - - 226 

when debtor to judgment 

debtor may pay debt to^ 811 
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SLAnnxir-eomplaint for» - 2S5Hl0t 
** answer in aetion for, 402-40S 
SeeXiM. 
SracKAL TBuc of Supreme Govrt— 

power o( - 885-400 
Stat <2^pro«Mtfiit^»— orders for ef- 
fect oC - 10 
* •* power of judge 

oat of court to, 10 
** the r«ht to 

amenais not^ 27 
where two ac- 
tions pending 
for same eanse^ 

105-1 
does not m^ 
Tent ffliiig 
transcript of 
judgment, - 119 

SOHIIABT FBOGBKDIXGB — tO rOOOTer 

XKMsenonof 
land. In- 
junction to 
stay, 18-^0-168 
SmofORB— eerrioe o( - 42-809-408 
" cannot be amended with- 

out leave of oourt^ - 157 
SupnioB oovai^urisdietion ot - 128 
** ** what causes may 

be transferred to^ 257 
SopssMX oooBi^— power of to transfer 

causei^ - 257 

power of general 
A special terms o^ 885 
piocKXDnras — ^form 
of affidavit to obtain 
order in, • 25-75-282 
when they may be 
commenced, 

54-91-11^-198-211 
may be instituted 
by assignee of 
judgment - 75-91-^282 
reference to take 
examinations in, - 120 
appointment of re- 
ceiver in, - 144-824 
not stayed by la- 
■oanee of an at- 
tadunent^ - - 154 
appointment of re- 
feree in, - • 282 
examination ofjudg- 
ment debtorin, • 275 
on judgment of 
county oour^ - 406 

T. 
TiBX R»— on a reference, - 229 

when cause unneeena- 
tfly «n edandar - • 281 
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rAOB 

Tnu «o LAHD— 'When it oomet in 

qnestion, - - 172 
** ^ in qnestion, action 
in tnpreme oonrt 
alter duoontann- 
anoe in Justioe't 
oonrtk - - - 202 
TkAmnoi tfemm — autboritj of in- 

fAreme court to order, 267 
See RemcwU ^ action, 
Tkuji — ^notice oC - - - - 8d8 
** amendments at^ • - 861 



See Inde/iwiU. 
XJwvtKSjJDXQ — ^when enffleient^ - 49 
** when sureties in, dia- 

eharged, - - 268 
UnntT — answer o( ... 866 

V. 

Vooioi^ ^0fMral— when proper, • 872 
" " motion to set 

aside^ - - 410 
" amendment after, 862 



ii 



M 



VEBDiOAnoir— nopartof apleadkig^ 81$ 
of answer m action 
against the seyeral 
jMTtiea to a bill or 
note^ - - 848 

'< form o( - - - 412 

W. 

WiivKa— irregularity in {jiTing no* 
tioe of appeal mstead of 
rehearing may be waiy* 
ed, ... - 860 
WnvBB— -travellij^ fees o( - - 400 
*' disqualified on ground of 
interest, when, 

88-196-218-881-418 
eo-defenduit may be^ 

86-61-80 
husband and wife^ - - 81 
commission to examine^ 
may be amended, - 289-407 
deposition o( when can- 
not be read, • • 218-217 
referee cannot be, in mat- 
ter referred to him, - 874 
WunBf XNBTBiTianT'— complaint on» 822 
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